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DATED : 18TH JULY, 2007.

JUDGVENT ( PER J. P. DEVADHAR, J.)

1. A short but interesting question raised in
this petition is, where a conpany deducts tax at source
(*TDS for short) from the salary payable to an
enpl oyee, but fails to deposit the said amount into the
Governnent treasury, whether, the revenue can recover
the TDS amount wth interest from the concerned
enployee in spite of the express bar contained in

section 205 of the Income Tax Act, 1961 ?

2. The relevant facts are that on 28th March,
1996 the respondent No.6 Conpany appoi nt ed t he
petitioner as "Managi ng Director-Information
Technol ogy” with effect from 1/4/1996 on a basic sal ary
of Rs.1,20,000/- plus other perm ssible benefits.

3. During the period fromApril to Decenber

1996 the respondent No.6 paid salary to the petitioner
after deducting TDS totalling to Rs. 6, 66, 000/ - .
Thereafter, disputes arose between the parties and
ultimately the respondent No.6 term nated the services

of the petitioner in March, 1997.

4. On 30th Septenber, 1997 the petitioner



filed return of incone for AY. 1997-98 inter alia

claimng credit of TDS anounting to Rs. 6, 66,000/ -.

5. The return of incone was processed and on
29th March, 2000 the assessing officer issued an
intimation under section 143(1) (a) of the of the
| ncone Tax Act, 1961 (‘the Act’ for short) denying
credit of the TDS anpbunt of Rs.6,66,000/- and after
i mposing interest under section 234A, 234B and 234C of
the Act raised a demand of Rs. 12,73, 940/-.

6. The petitioner nade an application under
section 154 of the Act on 6/ 4/ 2000 seeki ng
rectification of the intimtion issued under section
143(1)(a) of the Act inter alia on the ground that the
credit of the TDS amount of Rs.6,66,000/- cannot be
denied to the petitioner and in any event the TDS
amount with interest cannot be recovered from the
petitioner in view of the bar contained in section 205
of the Act. However, no order was passed on the said
appl i cation. The petitioner addressed several letters
to wvarious authorities including a letter addressed to
the Inconme Tax O ficer, TDS Circle, Hyderabad calling
upon them to initiate necessary action against the
enpl oyer-respondent No.6 so as to recover the TDS

anount collected and to conpel the respondent No.6 to



i ssue TDS certificate in favour of the petitioner.

7. I nstead of recovering the TDS anobunt wth
interest from the respondent No.6, the inconme tax
authorities, in furtherance of the intimtion issued
under section 143(1) (a) of the Act initiated penalty
proceedi ngs agai nst the petitioner under section 221(1)
of the Act and by attaching the bank account of the
petitioner recovered a sumof Rs.17,89,587/- from the
petitioner. Chal | engi ng the above action, the present

petition is filed.

8. M . Jasani, |earned advocate appearing on
behal f of the petitioner submtted that under the Act,
once an enployer responsible to deduct the tax at
source has deducted the anmount of tax fromthe salary,
then under section 205 of the Act, the enployee -
assessee cannot be called upon to pay tax hinself to
the extent to which tax has been deducted. He
submtted that in the present case, it is not in
di spute that the enployer - respondent No.6 has
deducted tax at source fromthe salary paid to the
petitioner. Havi ng deducted tax at source, t he
respondent No.6 was bound and liable to deposit the
said ampunt into the Governnent treasury wthin the

stipulated tine and also issue TDS certificate to the



petitioner so as to enable the petitioner to take
credit of the said ambunt. He submits that the fact
that the respondent No.6 has neither filed return of
income for AY 1997-98 nor deposited the anobunt of tax
deducted at source, cannot be a ground to recover the

said TDS anobunt once again fromthe petitioner.

9. M .Jasani further submtted that under the
Act the person deducting tax at source is required to
deposit the TDS anobunt into the Governnent Treasury
within the stipulated tine and if he fails to do so,

then, wunder section 201 of the Act, such person is
deened to be an assessee in default and such a person
becomes l|iable to pay the TDS anmbunt with interest @
12% p. a. and till the TDS anpbunt with interest 1is
recovered, a charge is created upon all assets of such
per son. Mor eover, penalty can be inposed upon such
person under section 221 of the Act and he is Iiable
for punishnment under section 276 B of the Act for a
term not |ess than three nonths. Accordi ngly,

M. Jasani submtted that under the Act, tax deducted at

source has to be recovered fromthe person who has
deducted tax and the same cannot be recovered fromthe
enpl oyee- assessee in view of the specific bar contained

in section 205 of the Act.



10. Rel yi ng upon a deci sion of the Gauhati Hi gh
Court in the case of Assistant Conmm ssioner of
Income-tax & Ors. V/s. QOmPrakash Gattani reported in
242 1. T.R 638 and a decision of the Karnataka High
Court in the case of Sm. Anusuya Alva V/s. Deput y
Conmi ssioner of Income Tax & Ors. reported in 278
I.T.R 206, M .Jasani submtted that the petitioner
may not be entitled to the credit of the TDS amount for
want of TDS certificate, but the said anount cannot be
recovered fromthe petitioner as per section 205 of the
Act . Accordingly, M.Jasani submitted that the |Incone
Tax authorities be directed to refund the anount of
Rs.17,89,587/- which was illegally collected from the
petitioner wth interest at such rate as the Court

deens fit and proper.

11. M . Ashokan, |earned counsel appearing on
behalf of the revenue submitted that in the present
case, it is not in dispute that the tax allegedly
deducted at source has neither been paid to the Central
Government nor any Form No. 16 is issued by the enployer
- respondent No.6 evidencing deduction of tax at
sour ce. Therefore, the responsibility of providing
sufficient proof as to the paynent of tax and di scharge
of the tax Iliability was exclusively upon t he

petitioner.



12. Referring to section 199 of the Act, M.
Ashokan submtted that credit of the tax deducted at
source can be given on production of certificate issued
under section 203 of the Act. |In the present case, in
the absence of the TDS certificate in Form No.16
furni shed by the petitioner, the incone tax authorities
were justified in rejecting the claimfor credit of TDS
amount and recover the same with interest from the

petitioner.

13. M. Ashokan further submtted that in the
present case, on investigation it is found that the
respondent No.6 Conpany has not filed its return of
income after AY 1994-95. He submitted that on the
basis of the annual report of the Conmpany for the year
2000-01 filed in the office of the Registrar of
Conpani es, the revenue authorities have nade efforts to
approach the directors of the respondent No.6 conpany
and recover the TDS anount, but the sane has fail ed.
M . Ashokan submitted that in the peculiar facts and
circunstances of the case, the action of the incone tax
authorities in recovering the of TDS anount wth

interest fromthe petitioner cannot be faulted.

14. W have carefully considered the riva



subni ssi ons.

15. Chapter XVIlI of the Income Tax Act, 1961
provides for collection and recovery of tax by two
nodes. They are (one) directly fromthe assessee and
(two) indirectly by deduction of tax at source. |In the
present case, we are concerned with the second node of
recovery, nanmely recovery of tax by deduction at

source.

16. Section 192 of the Act provides that any
person responsible for paying any income chargeable
under the head ‘salaries’ shall deduct, at the tine of
paynent, 1incone tax at the average rate of incone
conputed on the basis of the rates in force for the
financial year in which the paynment is nmade. Under
section 200 of the Act, the TDS anount coll ected under
section 192 of the Act is required to be paid to the
credit of the Central Government within the prescribed

tine.

17. Section 201 of the Act inter alia provides
that where a conpany bound to deduct tax at source
fails to deduct tax or after having deducted fails to
pay the said tax to the credit of the Centra

Government within the stipulated tinme, then the conpany



shal|l be deened to be an assessee in default in respect
of the tax and the said conpany shall be liable to pay
sinple interest @12% p.a. on the TDS amount fromthe
date on which such tax was deductible upto the date on
which such tax is actually paid to the Centra

Governnment. Section 201(2) of the Act further provides

that till the TDS anmbunt with interest as stated above
is paid to the Central Governnent, there shall be a
charge upon all the assets of the conpany. Mor eover ,

section 221 of the Act inter alia provides for the |evy
of penalty and section 276 B of the Act inter alia
provi des that where a person fails to pay to the credit
of the Central Governnent, the tax deducted at source,
such person shall be puni shable wth ri gorous
i mprisonment for a termwhich shall not be less than
three nonths but which nmay extend to seven years and
provides for levy of fine. Thus, the Act provides for
conplete machinery to recover tax deducted at source

fromthe person who has deducted it.

18. At this stage, we nmay al so note that every
person deducting tax at source is required to issue a
certificate under section 203 of the Act specifying the
amount of tax deducted, the rate at which the tax has
been deducted and such other particulars as may be

prescri bed. Section 199 of the Act provides that any



tax deducted at source under the provisions of Chapter
XVII and paid to the Central Governnent shall be
treated as paynent of tax on behalf of the person from
whose incone the deduction was made and the credit
shall be given to himfor the anount so deducted on
production of the TDS certificate issued under section
203 of the Act. Section 205 of the Act provides that
where tax 1is deductible at the source wunder Chapter
XVIl of the Act, the assessee shall not be called upon
to pay the tax hinself to the extent to which tax has

been deduct ed.

19. Section 205 of the Act as it stood at the

relevant tinme reads thus : -

" 205 - Bar against direct demand on
assessee- Wiere tax is deductible at the
source under sections 192 to 194, section
194A, section 194B, section 194BB, section
194C, section 194D, section 194E, section
195 and section 196A, the assessee shal
not be called upon to pay the tax hinself
to the extent to which tax has been
deducted fromthat incone. "

20. From the |anguage of section 205, it is
clear that once the tax is deducted at source, the sane
cannot be |evied once again on the assessee who has
suffered the deduction. Once it is established that

the tax has been deducted at source fromthe salary of



the enployee, the bar under section 205 of the Act
conmes into operation and it is immterial as to whether
the tax deducted at source has been paid to the Central
Government or not, because el aborate provisions are
made under the Act for recovery of tax deducted at

source fromthe person who has deducted such tax.

21. In the present case, the petitioner -
assessee has furnished nonthly pay slips and bank
statenents to show that from his salary tax was
deducted at source by the enployer - respondent No. 6.
Authenticity of the said pay slips and bank statenents
have not been disputed by the revenue. Thus, it is
clear that the tax has been deducted at source by the
respondent No.6 fromthe salary paid to the petitioner.
Therefore, the only question to be considered is, if
the enployer-respondent No.6 has failed to deposit the
tax deducted at source fromthe salary incone of the
petitioner to the credit of the Central Governnent,
whet her the revenue can recover the TDS ampunt wth

interest once again fromthe petitioner ?

22. In the present case, though the respondent
No. 6 has deducted the tax at source from the salary
income of the petitioner, the respondent No.6 has not

issued the TDS certificate in Form No.16 to the



petitioner. As a result, the petitioner is not
entitled to avail credit of the tax deducted at source.
However, once it is established that the tax has been
deducted at source, the bar under section 205 of the
Act cones into operation and the revenue is barred from
recovering the TDS anmount once again fromthe enpl oyee
from whose incone, TDS anount has been deducted. It is
pertinent to note that the purpose of issuing TDS
certificate under section 203 of the Act is to enable
the assessee to avail credit of the tax deducted at
source in the relevant assessnment year. |If the TDS
certificate is not issued, then under section 199 of
the Act, the assessee from whose incone, tax has been
deducted at source will not be entitled to take credit
of the said amount. |In that event, on account of the
non availability of the credit, the assessee would be
liable to pay tax once again even though the tax was
deducted at source. Thus, it would be a case of double
taxation which is not permssible in |aw To avoid
such anomaly, section 205 has been enacted, to the
effect that, once the tax is deducted at source by the
enpl oyer - conpany, then, the person fromwhose inconeg,
the tax has been deducted at source shall not be called
to pay the said tax again. From the |anguage of
section of 205 of the Act, it is clear that the bar

operates as soon as it is established that the tax has



been deducted at source and it is wholly irrel evant as
to whether the tax deducted at source is paid to the
credit of Central Government or not and whether TDS
certificate in Form No. 16 has been issued or not. Also
the mere fact that the enployer may not issue TDS
certificate to the enployee does not nean that the
liability of the enployer ceases. The liabilty to pay

income tax if deducted at source is upon the enpl oyer.

23. As held by the Gauhati H gh Court in the
course of Onprakash Gattani (supra), once the node of
collecting tax by deduction at source is adopted, that
node alone is to be adopted for recovery of tax
deducted at source. Although it is obligatory on the
part of the person collecting tax at source to pay the
said TDS anmount to the credit of the Central CGovernnent
within the stipulated tine, if such person fails to pay
the TDS amount wthin the stipulated tinme, then,
section 201 of the Act provides that such person shal

be deened to be an assessee in default and the revenue
will be entitled to recover the TDS amunt wth
interest at 12%p.a. and till the said TDS amount with
interest is recovered there shall be a charge on al

the assets of such person or the conpany. Penal ty
under section 221 of the Act and rigorous inprisonnent

under section 276 B of the Act can al so be inposed upon



such defaulting person or the conmpany. Thus, conplete
machi nery is provided under the Act for recovery of tax
deducted at source fromthe person who has deducted
such tax at source and the revenue is barred from
recovering the TDS anmobunt fromthe person from whose
incone, tax has been deducted at source. Ther ef or e,
the fact that the revenue is unable to recover the tax
deducted at source fromthe person who has deducted
such tax would not entitle the revenue to recover the
said anmount once again fromthe enpl oyee-assessee, in
view of the specific bar contained in section 205 of

the Act.

24. As stated earlier, in the present case the
petitioner-assessee has established that from his
salary incone, tax has been deducted at source by the
enpl oyer-respondent No.6 and, therefore, the revenue
has to recover the said TDS anmount with interest and
penalty fromthe respondent No.6 al one and the revenue
cannot seek to recover the said anobunt from the
petitioner-assessee in view of the specific bar
contai ned under section 205 of the Act. The fact that
the petitioner is not entitled to the credit of the tax
deducted at source for the non issuance of the TDS
certificate by the respondent No.6, cannot be a ground

to recover the ambunt of tax deducted at source from



the petitioner. 1In other words, even if the credit of
the TDS anount is not available to the petitioner -
assessee for want of TDS certificate, the fact that the
tax has been deducted at source from salary inconme of
the petitioner would be sufficient to hold that as per
section 205 of the Act, the revenue cannot recover the
TDS anount with interest from the petitioner once

agai n.

25. In the result, the petition succeeds. As
t he respondent No.6 had deducted the tax at source from
the salary income of the petitioner the revenue could
not have recovered the said anbunt with interest from
the petitioner in view of the bar contained in section
205 of the Act. Accordingly, the revenue is directed
to refund to the petitioner within 8 weeks from today
the anount of Rs.17,89,587/- with interest @6% from
the date of recovery till the date of paynment. Though
the credit of the tax deducted at source is not
available to the petitioner, since the said liability

is not recoverable fromthe petitioner, the revenue is

directed to earmark the said TDS liability as "not
recoverable” fromthe petitioner.
26. Rule is nmade absolute in the above terns

with no order as to costs.
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(F.1.REBELLO, J.)

(J. P. DEVADHAR, J.)



