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IN THE H GH COURT OF JUDI CATURE AT BOVBAY
ORDI NARY ORIG NAL G VIL JURI SDI CTI ON
VWRI T PETI TI ON NO. 2386 OF 2006

Si emens Information System Ltd. )

130, Pandurang Budhkar Marg, Worli, )

MUMBAI - 400 018. )..Petitioner.
V/s.

1) The Assistant Conm ssioner of )
| ncone-tax 7(2), Room No. 624, )
6t h Fl oor, Aayakar Bhavan, M K )
Marg, Munbai - 400 020. )

)

2) Commi ssioner of Income Tax-7, )
Room No. 611, 6th Floor, Aayakar )
Bhavan, M K. Marg, )
Munmbai - 400 020 )

)

3) Union of India, through the )

)
)

Secretary, Mnistry of Finance,

North Bl ock, New Del hi - 110 001. .. Respondent s.

M.P.J.Pardiwala with M. Atul Jasani for petitioner.

M . Ashok Kotangale with S. R Chauhan and A.D. Nagarjun

for respondents.
CORAM : F.|.REBELLO AND R V. MORE, JJ.
JUDGVENT RESERVED ON : 4TH JULY, 2007.
JUDGVENT DELI VERED ON : 11TH OCTOBER, 2007.

JUDGMVENT (PER F.|.REBELLO, J)
1. Rule. By consent, heard forthwth.
2. The Assistant Conm ssioner of |ncone-tax

7(2), Munbai sought to reassess the petitioner in

respect of its income for the assessnent year 2001-02
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under section 147 of the |I.T. Act. By this petition,
the petitioner challenges the notice issued under
section 148 of the Incone Tax Act, 1961 (hereinafter

referred to as ‘the Act’).

3. In order to correctly appreciate the issue,

a fewrelevant facts may be noted as under: -

Duri ng the previous year rel evant to
assessnment year 2001-02, the petitioner had set up
undertakings in Software Technol ogy Parks situated at
Bangal ore, Del hi, Chennai, Calcutta, Pune and Khargar,
the profits whereof were eligible for deduction under
section 10-A of the Act. The petitioner had also a
100% Export Oiented Unit situated at Mnbai whose
profits were eligible for a deduction wunder Section
10-B of the Act. They also had wunits at other
| ocations whose profits were not eligible for any
deduction either in ternms of Chapter Ill of the Act or
in ternms Chapter VI-A of the Act. The petitioner had
filed its return of income for the assessnent year
2001-02 on 31st Cctober, 2001 in which return it had
claimed a deduction under section 10-A in respect of
the profits derived fromthe various undertakings set
up in Software Technol ogy Park as al so deducti on under
section 10-B. The petitioner conputed its incone

chargeable under the head of "profits and gains of
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busi ness or profession” before claimng such deductions
at Rs.41,62,40,653/- and in accordance wth the
nmet hodol ogy prescribed in the formof the return of
i ncone deduction wunder section 10-A and 10-B and
clainmed Rs.51,12,99,843/- and the [ oss that was
suffered by the petitioner in respect of the operations
of its other units aggregating Rs.9,50,59,190/- was

sought to be carried forward to a subsequent years.

4. The respondent No.1 had, in the course of
the assessnent proceedings, raised a specific query as
to the nethodol ogy of conputing the deduction under
sections 10-A and 10-B and as to why the | osses of the
units whose profits were not eligible for deduction
under section 10-A and under section 10-B should not be
set off against the profits of the units which were
eligible for a deducti on. The petitioner’s
representative had mnmade submi ssions in the course of
the hearing and had further clarified the issue by a
letter dated 24th February, 2004. Further queries
raised by the respondent No.1 in connection with the
claim for deduction under sections 10-A and 10-B, were
also replied to wunder cover of a letter dated 24th
February, 2004. It is the further case of the
petitioner that at a hearing which took place on 24th
February, 2004 the respondent No.l1 sought further

clarifications in connection with the aforesaid i ssues.
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The petitioner in response submtted a detailed
expl anation under the cover of the petitioner’'s letter
dated 4th March, 2004. The respondent No.1 after
applying his mnd to various issues raised in the
course of the assessnment proceedings for the assessnent
year 2001-02, on 23rd March, 2004 by an order passed
under section 143(3) of the Act, allowed deductions
under section 10-A to the extent of Rs.48, 13,07, 102/-.
In respect of various issues that were raised in the
course of the assessnment proceedings in connection with
the claimfor deductions under section 10-A and 10-B,
the assessing officer accepted the contention of the
petitioner that the nethodology that were adopted in
claimng the deductions were correct. Were the
respondent No.1l disagreed wth the contentions put
forth by the petitioner, the respondent No.1 gave a
detail ed reasons for rejecting t he sane and
accordingly, as against the claimof Rs.51, 12,99, 843/-
restricted t he deducti on al | onabl e to
Rs. 48, 13, 07, 102/ - . The assessnment for the assessnent
year 2001-2002 was conpleted by an order dated 23rd
March, 2004 passed under section 143(3) of the Act.

Subsequently, the petitioner’s assessnent
for assessnment year 2003-04 where the petitioner had
made simlar clains as made in the earlier assessnent

years, was conpleted on 28th February, 2006. The
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assessing officer who was different negatived simlar
claim The assessing officer took a view that the
losses incurred in the units which were not eligible
for deduction under sections 10-A and 10-B of the Act
have to be first set off the profits of the units which
were eligible for a deduction and only the bal ance
profits would be eligible for a deduction under section

10- A

5. Consi deri ng t he view taken for t he
assessnment year 2003-2004 the respondent No.1 issued
the notice on 13th March, 2006 and in accordance wth
t he requirement of section 148 of the Act, recorded the
reasons on the basis of which he had forned the belief
that the petitioner’s income chargeable to tax had
escaped assessnment for the AY. 2001- 2002. These
reasons were furnished to the petitioner under the
cover of a letter dated 31st My, 2006. It is
contended that on a perusal of the reasons given the
substance of the reasoning reveals that the belief that
the inconme has escaped assessnent has been fornmed on
the basis of +the viewtaken in the assessnent year
2003-04 and further on the basis of a decision of the
Bonbay Bench of the Tribunal in Navin Bharat |ndustries
V/Is. Dy.C1I.T. 80 ITD 1.

The petitioner filed its objections to the
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validity of the reassessnent proceedings by its letter
dated 7th July, 2006 wherein it was inter alia
contended that the assessing officer hearing the
original assessnent proceedings had formed an opinion
that the claimof the petitioner was in accordance with
the I aw and having allowed the sane, it was not open to
a succeeding officer to cone to a different conclusion
based nerely on a change of opinion. It was also
pointed out that there could be no valid belief that
the inconme chargeable to tax has escaped assessnent
i nasnmuch as the deduction of Rs.51,12,99,843/- that was
claimed by the petitioner was in accordance with the
provi sions of sub-section (1) of section 10-A as well
as in accordance with the nethodol ogy provided for in
the formof the return of incone. It was pointed out
that the decision of the Tribunal on which reliance was
pl aced was conpl etely distinguishable. The petitioner
also placed reliance on the Judgnent of the Suprene
Court in CI.T. WVIs. Canara Bank Wrk Shop Pvt. Ltd.

reported in 161 I.T.R 320 in support of its claim

6. The respondent No.1 by an order dated 28th
August, 2006 disposed of the objections nerely by
relying on the provisions of section 10-A (6)(i) &
(ii). The respondent No.1 further held that the
deduction wunder section 10-Ais to be allowed only to

the extent of profits available as held in the
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assessnment year 2003-04. That notice is the subject

matter of the present chall enge.

7. The respondent No.1 has filed a reply of one
Shri  N. L.Ravi chandra, Assistant Conm ssioner of |ncone
Tax-7(2). It is set out that the two conditions
required to issue notice under section 148 of the Act
are fulfilled and as such it was W t hin t he
jurisdiction of the respondent No.1 to issue notice.
The petitioner had not nade true and full disclosure of
the material facts. Escapenent of incone is sufficient
ground to issue notice under section 148 of the Act.
It is contended that whether there is true and ful

di sclosure of the material facts is not relevant in
terns of the provisions of the Act. The petitioner, it
is contended, has not deducted the |osses of non 10A
units. The | osses of non 10A units are sinply carried
forward which ought to be substracted fromthe profits
of 10A units. But the petitioner intelligently
engineered to carry forward the losses till 10A wunits
conpleted the tenure of 10 years and thereafter setting
off the |losses to hide the profits of business. The
petitioner, in this manner, has set off |losses to the
extent of Rs.63 crores in assessnent years 2004-05 and
2005-06. The reopening, it is set out, was done within
the parameters of law and there was valid reason to

believe that inconme has escaped assessnent and that the
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notice is not based on nere change of opinion but as
there exists a valid reason. In regular assessnent if
the incone has escaped assessnent that does not nean
that it cannot be rectified. It is pointed out that
this section speaks about total incone of the assessee,
but the assessee is al so speaking about profits and not
about the |losses of other non 10A wunits. It is
contended that the principles of Navi n Bhar at
| ndustries Ltd. V/s. DCIT (90 ITD 1) (TM is clearly
and squarely applicable to the facts of the present
case. For all the aforesaid reasons, it is set out

that the petition has to be dism ssed.

8. The contention urged on behal f of the
petitioner 1is that the notice dated 13th March, 2006
i ssued under section 148 of the Act for the assessnent
year 2001-02 is without jurisdiction of law inasnuch
as, no incone has escaped assessnent and nere change of
opinion is not sufficient and, therefore, the same is

liable to be quashed.

9. In support of the petitioner’s contention,
| earned counsel submits that before proceedings for
reassessnment can be initiated, certain jurisdictional
conditions have to be conplied and if the assessee
denonstrates that these jurisdictional conditions have

not been conplied with, the notice issued under section
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148 of the Act has to be held to be illegal and nust be
guashed. One of such jurisdictional condition is that
the assessing officer nust have reason to believe that
an assessee’s inconme chargeable to tax has escaped
assessnment and secondly that the reason to believe that
said escapenent occurred by reason of either (a)
omsion or failure on the part of the assessee to nake
a return of income under section 139 or (b) om ssion or

failure on the part of the assessee to disclose fully

and truly all material facts necessary for his
assessnment for that year. It is submtted that it is
well settled that the expression "reason to believe"

does not nean a purely subjective satisfaction on the
part of the assessing officer. The reasons nust be
held 1in good faith and nust have a rational connection
with or a relevant bearing on the formation of the
bel i ef . It is not any or every nmaterial howsoever
vague or far fetched which would warrant the formation
of the belief relating to escapenent of incone of the
assessee. Reliance is placed on the Judgnent of this
Court in Zuari Estates Devel opment and | nvestnments Co.
Pvt. Ltd. V/s. J.R Kanekar, Deputy Conmi ssioner of
Income Tax (Assessnment) & Anr. reported in 271 |.T.R
269. In the said case, this Court held that the belief
is to be that of a prudent person and if a Court cones
to the conclusion that on the reasons recorded no one

properly instructed on the facts and the law could
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reasonably entertain the belief, the conclusion would
be inescapable that the assessing officer could not
have reason to believe that any part of the incone of
the assessee had escaped assessnent. Reliance is also
pl aced on the Judgnent of the Full Bench of the Delhi
Hgh Court in Commissioner of Income Tax V/s.
Kelvinator India Ltd. 256 I.T.R 1 as al so sone ot her

Judgnent s.

It is also submtted that the deductions
under sub-section (1) of section 10-A and sub-section
(1) of section 10-Bis allowed to the extent of profits
derived fromthe concerned unit. There is no dispute
of the quantification of the profits derived from the
concerned units. \What the assessing officer is seeking
to do is to set off the losses incurred in the wunits
that are not eligible for a deduction against the
profits that are eligible for a deduction and thereby
reduce the deduction that section 10A and 10B nmandat es
to be allowed. The contention of the petitioner
however is that the deduction of the profits nust be
allowed in its enterity without any such set off and
the sane is in accordance with the clear wording of the
section and in accordance with the method prescribed in
the form The form postul ates that the deduction is to
be allowed in conputing the income of each source

chargeabl e under the head "profits and gains of
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busi ness or profession”. The provision for set off of
| osses in respect of different sources under the sane
head and different heads which are contained in
sections 70 and 71 cone into play only after such
conputation wunder the respective heads are nade. In
support of that reliance is placed on the Judgnent in
t he case of Conmmi ssioner of |Income-Tax (Central) Mdras
V/s. Canara Wrkshops P. Ltd. reported in (1986) 161
I.T.R 320. The Suprene Court in that case held that
the losses of an undertaking that was eligible for a
deduction wunder section 80E should not be set off
against the profits of another undertaking that was
also eligible for a deduction under section 80E and the

entire profits of the latter undertaking should be

eligible for the deduction under section 80E. The
ratio in Navin Bharat Industries, it is submtted, 1is
entirely different and all that the Tribunal was

considering in that case is whether for the relevant
assessnment year, a loss incurred in a unit that was
eligible for an exenption under section 10A could be
set off against the profits fromother units which were
not eligible for such exenption. The Tribunal held
t hat section 10A was a provision granting a benefit and
if an assessee chooses not to avail of benefit for sone

reason, the benefit could not be foisted on him

It is, therefore, submtted that no person
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properly instructed could ever have fornmed the belief
that the petitioner’s incone chargeable to tax had

escaped assessnent.

10. The real issue is whether on the facts of
the case, can it be said, that this is a case of nere
change of opinion. The assessing officer can assune
jurisdiction under section 147 of the Act on any fresh
information or change in the legal position or the
Iike. However, can the succeedi ng assessing officer
because such officer holds a viewdifferent on the
interpretation of the provisions of law, which were
considered by the previous assessing officer result in
issuing the notice under section 148 of the I.T. Act.
In this context, whether on the facts of the case,
there was material for the assessing officer for
‘reason to believe that inconme chargeable to tax has

escaped assessnent.

To answer the issue, we may consider sone of
the Judgnments cited at the instance of the assessee.
In Parshuram Pottery Wrks Co. Ltd. V/s. Income Tax
Oficer, Grcle 1, Ward A, Rajkot reported in (1977)
106 I.T.R 1, was a case where the assessing officer
relied upon his own records for determ ning the anmount
of depreciation allowable to the assessee and nade a

m stake in doing so. The Suprene Court held that
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responsibility for that m stake cannot be ascribed to
an omssion or failure on the part of the assessee.

The Court noted that the word "omi ssion or failure to
disclose fully and truly all material facts necessary
for his assessnent for that year" postulates a duty on
the assessee to disclose fully and truly all material

facts necessary for his assessnent. Wat facts are
mat erial and necessary for assessnment will differ from
case to case. Quot i ng the Judgnent in Calcutta
D scount Co. V/s. Incone Tax O ficer [1961] 41 |ITR
191, 201 (S.C.), the Court observed that once all the
primary facts are before the assessing authority, he
requires no further assistance by way of disclosure.

It is for himto decide what inference of facts can be
reasonably drawn and what | egal inferences have
ultimaitely to be drawn. It is not for sonebody else -
far |l ess the assessee - to tell the assessing authority
what inferences, whether on facts on law, should be

dr awn.

In  Commi ssi oner of | ncome- Tax VI s.
Kel vinator of India Ltd. reported in (2002) 256 |.T.R
1, the Full Bench of the Delhi Hgh Court was
considering section 147 of the |I.T. Act as anended.
The question for consideration was whether on a nere
change of opinion by the Income Tax Oficer, action

under section 147 of the |I.T. Act can be brought into
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oper ati on. The Court noted the section as it stood
before the anendnent. The requirement of the old
provision that the Income Tax Oficer should have
reasons to believe or information in possession before
taking action to assess or reassess the incone escaping
assessnent has been dispensed Wi th. The ot her
simplified provi sions brought by substitution of
section 147 by the Anended Act were set out. Pursuant
to the anendnent, the expression "reason to believe"
was reintroduced which was earlier dropped and had been
substituted by the expression "opinion". The Court
hel d that the power to assess or reassess is nmuch w der
under the anmended provision and can be exercised even
after the assessee had disclosed fully and truly al

the materials facts. The Court also noted that the
Board has power to issue circulars under section 119 of
the Act and these circulars which are issued are
legally binding on the revenue. Quoting the circular,
the Court held that even according to the Central Board
of Direct Taxes, nmere change of opinion cannot formthe
basis for reopening a conpleted assessnent. The Court
held that on a perusal of the provisions contained in
section 147 of the Act as it stood upto March 31, 1989,
it was evident, that to confer jurisdiction under
section 147(a) of the Act, two conditions were required
to be satisfied viz. (1) the assessing officer nmnust

have reason to believe that inconme chargeable to tax
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has escaped assessnent; and (2) he nust also have a
reason to believe that such escapenent occurred by
reason of either; (a) omssion or failure on the part
of the assessee to make a return of his inconme under
section 139 or (b) omssion or failure on the part of
the assessee to disclose fully and truly all material
facts necessary for his assessnent for that year. The
Full Bench held that what would constitute "reason to
believe” is no |longer res-integra. Reference was nade
to the Judgnment of the Suprene Court in Calcutta
D scound Co. Ltd. (1961) 41 I TR 191 wherein the
Suprene Court held that once the primary facts are
before the assessing authority he requires no further
assi stance by way of disclosure. In Indian and Eastern
Newspaper V/s. Cl.T. [1979] 119 ITR 996 (SC) that
‘opinion of law would not be new information. Thi s
Judgment was followed in KLM Royal Dutch Airlines V/s.
Assistant Director of Income Tax in WP. (C) 16574-75 of
2006 and 16576-77/ 2006 dated 12th January, 2007. The
| earned counsel for the revenue had drawn our attention
to the Judgnent in the case of Consolidated Photo &
Fi nvest Lt d. V/s. Assi st ant Conmi ssi oner of
I ncome-tax reported in (2006) 151 Taxman 41 (Del hi).
In KLM Royal Dutch Airlines (supra) the Delhi High
Court considering the view taken by the Full Bench in
Kel vinator of India Ltd. (supra) held that it does not

lay down the <correct law. In Consolidated Photo &
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Fi nvest Ltd. (supra) the Del hi H gh Court had held
that the principle that a nmere change of opinion cannot
be the basis for re-opening the conpleted assessnent
woul d have no application where order of assessnent
does not address itself to aspect which is basis for

reopeni ng of assessnent.

11. Wen a challenge is made to a notice under
section 148 of the Act, what the Court is required to
examne is whether material exists on record for the
assessing officer to formthe requisite belief. Mer e
change of opinion cannot formthe basis of reopening a

conpl eted assessnent.

In Zuari Estate Devel opnent and | nvestnent
Co. Pvt. Ltd. (supra), this Court held that the
belief entertained by the Incone-tax O ficer must not
be arbitrary or irrational. It nust be reasonable or
in other words, it nust be based on reasons which are

rel evant and materi al .

In German Renedi es Lt d. V/s. Deput y
Conmi ssioner of Income Tax & Ors. reported in (2006)
285 |I.T.R 26 (Bom), this Court held that the belief
that the income had escaped assessnent entertained by
the assessing officer nust be a prudent belief and not

nmere change of opinion. |In that case, the Court found
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t hat the assessnent was sought to be reopened nerely on
suspicion that the assessee mght have utilised the
borrowed funds for investnent and that the assessee
nmust have incurred expenditure for earning the dividend
i ncone. The Court held that there is no reason to
believe that the income had escaped assessnent and the
reasons entertained by the assessing officer is wholly
based on presunption, conjectures and surm ses, which

is not permssible in |aw

On the other hand, on behalf of the revenue,
reliance is placed on the Judgnment in the case of
Anusandhan Investments Ltd. V/s. MR Singh, Deputy
Conmi ssioner of Income-tax & Anr. reported in (2006)
287 |1.T.R 482 (Bom). The issue there was the
challenge to the notice under section 148 of the Act.
Admttedly, the issue regarding the capital gains
arising from the sale of shares pursuant to the
agreenent dated January 3, 1992 was neither raised nor
di scussed in the assessnent order for the assessnent
year 1992-93. On those facts, the Court refused to
intervene in the extra ordinary jurisdiction. Reliance
is also placed in the case of Conm ssioner of Inconme
Tax VIs. P.V.S. Beedi es Pvt. Lt d. reported in
(1999) 237 I.T.R 13 (S.C.). Notice for reopening of
assessnment was based on the report of the internal

audit party. The Court held that it would be
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per m ssi bl e. Simlar was the view taken by the Del hi
High Court in the case of New Light Trading Co. VI s.
Conmi ssioner of Income Tax reported in (2002) 256
I.T.R 391. It is necessary to refer to the Judgnent
of the Supreme Court in ESS ESS Kay Engi neering Pvt.
Lt d. V/s. Comm ssioner of Income Tax reported in 247
I.T.R 818. In this case fresh material was obtai ned
based on which the Suprenme Court held that nere fact
that case of the assessee was accepted as correct in
original assessnent for the assessment year would not
preclude the assessing officer to reopen the assessnent
on the basis of fresh materials obtained in the course

of assessnment for the next assessnment years.

12. The question that we are called wupon to
answer is whether for a susequent AY. anot her
assessnent officer holds a different view or opinion
then his predecessor as to how the income should be
assessed on the interpretation of the provisions on
simlar material which was disclosed earlier and on the
same set of facts, could have ‘reason to believe’ to
issue a notice for reassessnent. As we have noted the
various Judgnents, it is open to the assessing officer
to issue a notice for reassessnent provided there are
"reason to believe". 1In the instant case, the reason
to believe as pointed out were firstly based on the

purported finding that |losses incurred in the wunits
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whi ch were not eligible for deduction under section 10A
and 10B had to be first set off against the profits of
the units which are eligible for deduction and only the
bal ance profits would be eligible for deduction under
section 10A. In so far as this reason is concerned, it
clearly establishes that the second assessing officer
has disagreed with the approach of the assessing
officer who had nmade the assessnent for the assessnent
year 2001-02 and had accepted the petitioner’s nethod
of accounting. It is not the case of the respondents
that any material had been suppressed and / or not
disclosed and / or new material had come to the
attention and / or audit party in the course of audit
found that the nethod followed by the petitioner was
illegal or that this Court or the Suprene Court had
taken a view on the issue. The second assessing
officer on the construction of the provisions was of
the opinion that the interpretation of provisions as
held by himwas the correct view Can that be said to

be a valid reason to believe ?

In Canara Wrkshops P. Ltd. (supra)
considering section 80E of the Act, the assessee had
clainmed certain reliefs in a particular manner. The
assessing officer noted the assessee had not taken into
account the losses incurred in the Aloy St eel

| ndustries and the assessee would be entitled to the
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deduction wunder section 80E on the profits of the
autonobile parts after setting off the | osses on Al oy
Steel manufacture. The Suprene Court noticing the
| anguage of section 80E noted that the distinction nust
be drawn between the case where the | oss or unabsorbed
depreciation pertains to the sanme industry whose
profits and gains are the subject of relief under
section 80E and a case where the loss or unabsorbed
depreciation relates to industries other than the one
whose profits constitute the subject of relief. It is
no doubt true that our attention was invited to the
Judgnent of the Karnataka H gh Court by the revenue in
the case of Conm ssioner of Income Tax V/s.
H matsingi ke Siede Ltd. reported in (2006) 286 |I.T.R
255 ( Karn.). That was the case under section 10B.
The wunit had commenced operations in the previous year
relvant to the assessnent year 1988-99, but the
assessee had not nmade any cl ai munder section 10B for
the first three years. It clained the benefit of
exenption during the assessnment year 1992-93. 1In the
assessnment year 1994-95 the assessee had i ncone ot her
than the profits a derived fromthe operations of the
E. O U. and, therefore, sought to set off wunabsorbed
depreciation for the assessnent year 1988-89 agai nst
such profits. The claimwas accepted by the assessing
of ficer and subsequent |y, t he Comm ssi oner of

| ncone-tax sought to reopen the assessnment on the
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ground that the brought forward | osses of the E O U.
were sought to be set off against the profits of the
E.O U. Thereby the income of the assessee was reduced
to nil. The |learned Division Bench had held that
section 10B cannot be read in isolation of other
provi si ons. It is only an exenption provision and
upheld the order of the revisional authority. The
ratio of the said Judgnent has no application
what soever to the question that arise for determ nation

in the present proceedings.

13. In the instant case the second assessing
officer for AY 2003-2004 on the same set of facts has
taken a view which is different fromthe view taken by
the previous assessing officer for A'Y. 2001-2002, on
the interpretation of the sane provisions of |aw I t
is possible in the absence of finality to a question of
| aw, that an assessing officer on the sane set of facts
could take a different view Wuld that attract the
provi sions of section 148 of the |I.T. Act because the
second assessing officer holds a different view on the
interpretation of the provi si ons. The accounting
systemis the sane. The returns have been filed in the
manner prescribed by the form On these facts because
the second assessing officer differs with the opinion
of the earlier assessing officer on the interpretation

of the provision without any other additional material,
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is he entitled to assunme jurisdiction to issue a notice
under section 148. In our opinion, such a belief would
anount to a nere change of opinion. The renedy in case
like this would be to invoke or resort to the other
applicable provisions of the Act. If the I.T.QO does
not possess the power of review, he cannot achi eve that
object by initiating a proceeding for reassessnent or
by way of rectification of m stake. A nere change of
opinion on an interpretation of a provision by itself
wi thout anything nore, cannot give rise to ‘reason to
bel i eve’. The power of re-opening an assessnent has
been conferred by the Legislature not with the object
of enabling the Income Tax Oficer to re-open the ful

decl aration nmade against the revenue in respect of
guestions raised that arose directly for consideration
in the earlier proceedings. |If that were not the |egal
position, it would result in placing an unrestricted
powers of review in the hands of the assessing

aut horities depending on their changi ng noods.

14. The other reason given for ‘reason to
believe’ was the Judgnment in the case of Navin Bharat
| ndustries Ltd. (supra). This case had conme up for
consideration before us in another case of the present
petitioner in Wit Petition No.2384 of 2006 which we
have decided on 3rd July, 2007. This is how the Court

expl ained the ratio of the Judgndent: -
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" On these facts, the learned third nenber
held that a privilege cannot be to a
di sadvantage and an option cannot becone an
obligation and if the assessee does not want
to avail of the benefit entitled in that
respect for sone reasons, that benefit
cannot be forced wupon him It would be
clear that the Judgnent is not an authority
for the proposition as to whether |osses
suffered being undisputedly covered by
section 10A as it then stood could be set
of f against profits of other business incone

of the assessee or vice versa. "

The decision in Navin Bharat Industries Ltd.
(supra), therefore, by itself or in conjunction with a
change of opinion as to the true construction of a
provision, could not also give rise for ‘reason to

bel i eve’.

15. It wll, therefore, be clear that both the
reasons cited by the assessing officer to issue notice,
either based on the opinion of the Tribunal in Navin
Bhar at | ndustries Ltd. (supra) or on hi s

interpretation of the provisions, would be non existing
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and / or nerely a change of opinion. This would not

constitute ‘reasons to believe'.

In these circunstances, the petition wll
have to be allowed and accordingly Rule is nade
absolute in terns of prayer clause (a) and (c) of the

petition.

(F.1.REBELLO, J.)

(R V. MORE, J.)



