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ORAL JUDQVENT (Per F.1. Rebello,J.):

The respondents have raised a prelimnary
objection, that considering the valuation for the
purpose of filing appeal and the notifications by
C.B.D.T. issued and the judgnents of this court the
appeal as filed is not maintainable and ought to be
di sm ssed. On the other hand, on behalf of the
Appel lants, their |earned counsel submts that on
nmerits the issue is squarely covered in favour of
the revenue by the judgnment of the Suprene Court in
Britannia Industries Ltd. Vs. Comm ssi oner  of
| ncone Tax, 2005 278 ITR 546 (SC). The Apex Court
by the said judgnent has held that the the expenses
for maintenance of guest house are not subject to
exenption or disallowed under section 37(4) of the
Incone Tax Act. It has also been pointed out that

the circular itself provides that when the issue is



recurring, an appeal can be preferred. On behalf of
t he Respondents, their |earned counsel has drawn our
attention to the judgnments of this court in the
Comm ssioner of Incone Tax  Vs. Chento Col our
Conmpany 254 I TR 565 (Bom). A learned Bench of this
court was consi dering t he circul ar No.
279/ 126/ 98-1T dated 27.3.2000. The |learned Bench
after considering the purport and object of the said
circular was pleased to hold that considering the
policy decision as enunerated in their circular the
appeal as filed was contrary to the instructions
issued in the ~circular which is binding on the
revenue. Qur attention was next invited to the
j udgment in Comm ssioner of Income Tax Vs. Zoyeb Y.
Topiwal a, (2006) 284 I TR 379 (Bom where also what
was under consideration was a simlar circular. The
| earned Bench relied in the case of Chento Col our
and another and held that even in respect of old
matters the instructions would be binding and
accordingly dism ssed the appeal. Ref erence was
also made to the judgnent of the Comm ssioner of
I ncone Tax Vs. Pithwa Engg. Wrks, Vol. 276 ITR
519 (Bom where the | earned Bench took a view that
the circular is applicable even to the old reference
which are still undecided. W my point out that in
that case, in view of the circular reference as nade

was not answer ed.

On behalf of the appellant, their |earned counsel



points out that inspite of these judgnents the
| earned Bench in cases where the matter was covered
by the Judgnent of the Suprene Court and this court
has been hearing the appeals and our attention 1is
invited firstly to the order dated 21.7.2005 in Ms.
Desa Hospital (ENT Section) Vs. The Conm ssioner of
| ncone Tax, in Income Tax Reference No. 100 of 1998
as also to the order dated 4.10,.2005 in the case of
Comm ssioner of Income Tax Vs. Advani Cerlikon in
I ncone  Tax Reference No. 181 of 1998. Qur
attention is alsoinvited to the Judgnent of the
Punjab H gh Court in the case of Comm ssioner of
| ncone Tax Vs. Abhishek Industries Ltd. (2006) 286
I TR 1 (P&) to contend that the appeal by revenue in
cases covered by the judgenent of the H gh Court and
Supr ene Court will still be mai nt ai nabl e
irrespective of the circular. It is also pointed
out that the Judgenent of this court had been
considered by the |earned Bench of the Punjab and

Haryana Hi gh Court.

A Judgnent of a Coordinate Bench of this court
woul d be bi nding on us unless we propose a different
view, in which event, nornmally the Court should
direct the matter be heard by a | arger Bench. W
however, find that inspite of the judgnent in Chento
Col our and Topiwala and O hers, the | earned Bench
constituting the sane nmenbers, has been entertaining

the appeals in the matters covered by the Judgnent



of the Hi gh Court and the Suprene Court. In other
words the | earned Bench has treated the two groups
of appeals differently. The ratio of the judgnment
in Cheno (supra) and other judgnents which have
taken a simlar vieww || have to be understood in
t hat context. In that view of the matter, in our
opinion, the matter does not require to be referred
to a larger Bench, however, we may clarify the |aw

based on the judgnents cited.

3. W may refer to Para 3 of the Circular dated 24
th October, 2005 which reads as under

" 3. The Board has also decided that in
cases involving substantial question of |aw
of inportance as well as in cases where the
same question of law wi Il repeatedly arise,
either in the case concerned or in simlar
case, should be separately considered on
nmerits wi t hout being hi ndered by t he

monetary limts."

The circular therefore, itself clearly nakes out

an exception, when appeals can still be preferred.

4. Apart from that we nmust also note that this
court is a court of superintendence exercising
jurisdiction over the Tribunals. The | aw decided by

the Suprene Court will be binding on this court and



all tribunals and authorities. The |aw decided by
this court will also be biding on the tribunals and
authorities Wi t hin its jurisdiction. The
supervisory jurisdiction of this court 1is always
available to correct errors of |aw apparent on the
face of the record. The nmere fact that there is a
circular, would not stand in a way of this court
exercising its supervisory jurisdiction. That what
is being held is an appeal will make no difference.
In our opinion, para 3 of the circular dated
24.10. 2005 24.6.2005 supports the view that we have

t aken.

5. In the light of that in our opinion, the
circulars and the judgnents which have considered

the said circular can be read as under

(1) I'n those cases where the issue is not covered by
the judgnment of the Suprene Court or of this court,
in all such cases, the circular wll apply and
Revenue departnent woul d be bound by the «circulars
and the appeals as filed will have to be rejected,
unless they fall within the exceptions as contai ned

in the circul ar.

(2) In all those matters where appeals have been
preferred and the issue of law arising therein has
been covered either by the judgnent of this court or

of the Suprene Court, it will be open to this court



to exercise its jurisdiction and dispose of these
appeals in ternms of the | aw declared by the Suprene

Court or by this court.

W therefore clarify the proposition of |aw
considering the wearlier judgnments of this court,

whi ch were brought to our attention.

6. In the instant case, as the Judgnent of the
Suprene Court covers the case of the appellant, the
appeal as filed will have to be allowed and in the

light of that the followi ng question

"Whet her on the facts and in t he
circunstances of the case, the Appellate
Tribunal was right in holding that repairs
to the guest house was not an expenditure
incurred on the naintenance of the guest
house under Section 37(4) of the I.T. Act,

and was therefore, an adm ssi bl e deducti on"

is answered in the negative.

Appeal disposed of accordingly. There shall be

no order as to costs.

(R V. MORE, J.) (F.1. REBELLO J.)



