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ORAL JUDGMVENT ( PER J. P. DEVADHAR, J.)

1. This appeal is filed by Comm ssioner of I|Incone
Tax, Aurangabad against the order of the |TAT dated
13/1/2006 in |ITA No.564/PN 2005 relating to t he

assessnent year 1995-96.

2. The appeal is admtted on the follow ng

substanti al questions of |aw -



A) Whet her on the facts and in the circunstances of
the case, the Tribunal was justified in holding
that the advances paid to the har vesti ng
transport contractors was in the nature of
business interest of the respondent and not a
di version of borrowed funds for non business
pur poses, even though such advance was not nade
in the normal course of business and was nade
wi t hout any specific contractual obligations and
such paynents were made out of the borrow ngs on
whi ch the respondent was payi ng hi gher interest
to the financial institutions ?

B) Whet her on the facts and in the circunstances of
the case, the Tribunal was justified in holding
that Bakshi sh paynent nmade by the respondent to
the harvesting and transport | abourers was out
of the commrercial expedi ency, when in fact such
paynents are purely voluntary, based on sweet
will of +the respondent and the said paynent
being over and above the agreed price under

contract, could not be said to be a business
expenditure ?

3. The appeal is taken up for final hearing by

consent of both the parties.

4. In the assessnent year in question, the
assessi ng of ficer made di sal | onance of not i onal
interest on the ground that the respondent-society
(*assessee’ for short) has diverted the interest
bearing funds to harvesting and transport contractors
(‘H & T contractors’ for short) at a lower rate of
interest than the rate of interest paid by themon the
borrowed funds. Simlarly, the assessing officer nade
di sal | onances of claimon account of Bakshish paid by
the assessee to the |labourers enployed by the H & T

contractors.



5. On appeal filed by t he assessee, t he
Comm ssioner of Income Tax (A) upheld the disall owance
made by the assessing officer. On further appeal filed
by the assessee, the Tribunal following its earlier
decision allowed the claimof the assessee and del eted
the disallowances by holding that the expenditure
incurred by the assessee was on account of conmmerci al
expedi ency. Chall enging the said order of t he

Tribunal, the revenue has filed the present appeal.

6. M. Chatterji, |earned counsel for the revenue
submtted that the rate and the comm ssion payable by
the assessee to the H& T contractors for harvesting
and transporting sugar-cane fromthe field to the
factory, are decided by the tripartite agreenent
entered into by and between the assessee, the State
Governnent and the H & T contractors after extensive
bar gai ni ng. Once the rate and conm ssion payable to
the H & T contractors is determned, there is no
busi ness expedi ency to make any advance paynent to the
H & T contractors. He submitted that in the absence of
any clause in the tripartite agreenent requiring the
assessee to give advances, it was not obligatory for
the assessee to advance loans to the H& T contractors
at a lower rate of interest. Thus, the advance paynent

made to the H & T contractors was not hi ng but diversion



of borrowed funds. Since the assessee had borrowed
funds at a higher rate of interest and had advanced it
to the H&T contractors at a lower rate of interest
wi thout there being any obligationto do so, the
assessing officer was justified in disallowng the
proportionate interest payable on borrowed f unds
advanced to the H & T contractors and the Tribunal was
in error in deleting the disallowance nade by the

assessing officer.

7. M. Chatterji further submtted t hat t he
Bakshi sh given by the assessee to the enpl oyees of the
H & T contractors was also not covered by the
tripartite agreenent and, therefore, the said paynent
made voluntarily could not be allowed as business
expendi ture. He submtted that during the assessnent
proceedi ngs, an opportunity was given to the assessee
to explain as to why Bakshish claimof Rs.2,73,000/-
should not be disallowed since it was not part and
parcel of the agreenent entered into by the assessee
with the H& T contractors. As the assessee failed to
submit its explanation and the Bakshish paynment was
based on the sweet will of the assessee and not based
on any |l egal obligations, the said paynent could not be
said to have been nuade on account of busi ness
expedi ency. Expenditure incurred arbitrarily w thout

any contractual obligation cannot be allowed as



busi ness expendi t ure. Accor di ngly, M. Chatterji
submtted that the questions framed above be answered

in favour of the revenue.

8. M .l nandar, |earned counsel appeari ng on
behal f of the respondent, on the other hand, submtted
that naking advance paynment to the H& T contractors
and giving Bakshish to the enployees of the H & T
contractors has been the general practice prevailing in
the State of Maharashtra for several decades and such
expenditure has been consistently allowed as business
expenditure not only in the case of the assessee but
also in the case of several other sugar factories. In
support of the above contention, M.Ilnandar tendered
two affidavits annexing thereto the assessnent orders
relating to A'Y. 1988-89, 1989-90, 1990-91 and 1991-92
in the case of the assessee and the assessnment orders
relating to A'Y. 1985-86, 1986-87, 1987-88, 1988-89,
1989-90 and 1990-91 in the case of Rajaranmbapu Sahakar

Sakhar Kharkhana Ltd. wherein simlar clains have been
allowed by the respective assessing officer and the

sai d assessnents have attained finality.

9. M.l nandar further submitted that to achieve
hi gher vyield of sugar, it is essential that the sugar-
cane after it 1is harvested is transported to the

factory for crushing expeditiously. Any delay in



transporting the harvested sugar-cane results in
reducti on of sugar content. Werever, H & T
contractors express financial difficulty, to tide over
the situation sonmetines anmounts are advanced to the H &
T contractors at nomnal rate of interest. Simlarly,
as the |I|abourers enployed by H& T contractors are
required to do the harvesting and transportation work
during adverse climatic conditions, Bakshish is given
to themin the sumof Rs.200/- to Rs.250/- per head as
incentives to continue with the work. This has been
the wuniform practice followed by the sugar factories
all over Maharashtra and accepted by the inconme tax
authorities for decades. Accordi ngly, M . | nandar
submtted that the advances paid to the H & T
contractors and the Bakshish paid to the enpl oyees of
the H & T contractors are expenses incurred for
busi ness purposes of the assessee and the sane has been

rightly allowed by the Tribunal.

10. Rel yi ng upon the decisions of the Apex Court
in the case of Shahzada Nand and Sons V/s.
Conmi ssioner of Income Tax (108 I.T.R 358), Sassoon
J. David & Co. P. Ltd. V/s. Comm ssioner of |Income
Tax (118 I.T.R 261) and the decision of this Court in
the case of Tata Sons Ltd. V/s. Commi ssi oner  of
Income Tax (18 I.T.R 460), M.Inandar submtted that

in the context of the current socio econonm c thinking



which places general interest of the community above
personal interest of the individual, the expenditure
incurred by giving advances to H& T contractors and
giving Bakshish to the enployees of the H & T
contractors wth a viewto receiving pronpt supply of
harvested sugar-cane is an expenditure incurred on
account of conmercial expediency and accordingly, the

order passed by the Tribunal is liable to be upheld.

11. e have carefully considered the riva

submi ssi ons. As per the tripartite agreenent, H& T
contractors transport the harvested sugar-cane to the
factory at the rate and conm ssion nmutually agreed,

between the parties. During the year, if the H & T
contractors due to sone financial difficulty seek | oan,

then the assessee advances sone anount to them at a
nom nal rate of interest. The anmount so advanced 1is
ultimately adjusted fromthe anount payable to the H &
T contractors wunder the tripartite agreenent. The
guestion is where the funds borrowed at a higher rate
of interest are advanced as a loan at a | esser rate of
i nterest, whet her differenti al interest can be
di sall owed on the ground that the borrowed funds have
been diverted for non business purposes ? The Tri bunal

has held that such advances given by the assessee to H
& T contractors was in the business interest of the

assessee. Admttedly, the entire business of the



assessee during the crushing season depends upon the
timely supply of the harvested sugar-cane by the H& T
contractors. Therefore, giving sonme anmount in advance
to meet the exigencies of the H& T contractor woul d be
certainly in the business interest of the assessee. It
is pertinent to note that during the assessnment year in
guesti on, the total amount paid to the H & T
contractors is Rs. 2,91, 74,808.23 and comm ssion paid to
the H & T contractors is Rs.33,36,110. 70, whereas the
advance given to the H& T contractors during the year
at a lower rate of interest is only Rs. 26,88,114/-. |If
the H& T contractors require sone anmount in advance to
nobi | i se the | abour force or otherw se, not giving such
advances wll not be in the interest of the assessee’s
busi ness. Due to paucity of funds if the contractors
are unable to transport the sugar-cane pronptly, then
t he sufferer would be the assessee. In t hese
ci rcunstances, the finding recorded by the Tribunal
that giving some anobunt in advance to the H & T
contractors was in the business interest of the Society

cannot be faulted.

12. The fact that the assessee has given such
advances to the H& T contractors at a |lower rate of
interest cannot be a ground to hold that the borrowed
funds have been diverted for non business purposes. As

noted earlier, the assessee has not advanced any anount



in excess of the amunt payable to the H & T
contractors under the tripartite agreenent. The anount
advanced to the H & T contractors is in fact adjusted
from the total anobunt payable by the assessee to the H
& T contractors. The anmounts that too on interest are
advanced to ensure that the H& T contractors supply
harvest ed sugar-cane pronptly and efficiently. Once it
is held that advancing sone amobunts tothe H & T
contractors was in the busi ness interest of the
assessee, the question of disallowing proportionate

interest on the funds borrowed by the assessee does not

ari se.
13. As regards the Bakshish (reward) claim of
Rs.2,73,000/- is concerned, it is pertinent to note

t hat gi ving Bakshish to the workers enployed by the H &
T contractors has been the practice prevailing in the
State of Mharashtra for decades and such expenditure
has been consistently allowed in the past not only in
the case of the assessee but alsoin the case of
several other sugar factories. The Tribunal has noted
in the case of Sanjivani (Takli) Sahakari Sakhar
Kar khana Ltd. that during the harvesting season which
continues during the sumrer nonths it becones difficult
for the |labourers to work due to adverse climtic
condi ti ons. If the H& T contractors | abourers |eave

the work during the harvesting season then the assessee



would suffer imensely till the new |abourers are
enpl oyed. The Tribunal has noted that it is only the
skilled |abourers who can do the job of harvesting and
transporting the sugar-cane and the general |abourers
cannot do such job work. It is held that with a view
to induce the |abourers to continue wth the work
during the sumer nonths, Bakshi sh rangi ng from
Rs.200/- to Rs.250/- is given to the | abourers enpl oyed
by the H& T contractors. |n these circunstances, in
our opinion, the finding recorded by the Tribunal that
the Bakshish paynment is a necessary incidence of the

assessee’s busi ness cannot be faulted.

14. It is contented by the revenue that during the
course of assessnent, in spite of repeated requests,
the assessee has failed to furnish particulars of the
anount given as Bakshish. There is no nmerit in this
contenti on because, neither in the assessnent order nor
in this appeal the revenue has doubted the genui neness
of the paynents of Rs.200/ to Rs.250/- made by the
assessee to the |labourers enployed by the H & T
contractors dependi ng upon category of each |abourer.
According to the assessee, particulars of paynent nmade
to each |abourer has been filed before the assessing
officer and the same has not been doubted. Therefore,
where Bakshi sh paynment is not disputed, the fact that

the assessee has not submtted its explanation as to



why the said claimshould not be rejected cannot be a
ground to deny the claimof the assessee. The argunent
of the revenue that if the Bakshish claim of the
assessee is allowed the sugar factories may divert the
entire profits by way of Bakshish has no basis,
because, wherever it is found that the amounts paid as

Bakshish are exorbitant and unreasonable or wholly

unconnected to the business, then, in such cases, it
will be open to the assessing officer to disallow the
claim However, in the facts of the present case, we

are of the opinion, that the Bakshish claim nade is
reasonable and the said expenditure has been rightly

hel d by the Tribunal allowable as busi ness expenditure.

15. For all the aforesaid reasons, the findings
recor ded by t he Tri bunal deserves accept ance.
Accordingly, both the questions framed above are
answered in favour of the assessee and against the

revenue.

16. Appeal is disposed of accordingly wth no

order as to costs.

(F.1.REBELLO, J.)

(J. P. DEVADHAR, J.)
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