IN THE H GH COURT OF JUDI CATURE AT BOVBAY

ORDI NARY ORIG NAL ClVIL JURI SDI CTI ON

VWRI T PETI TI ON NO 2657 OF 1991

1. Narayan Karwa
2. Jai chandl al Karwa
3. Narayanbhai Karwa (del et ed)

3(a) Purshottan Karwa
son of the deceased
Nar ayanbhai Kar wa

4. Ranthander Karwa
Petitioner Nos.1 to 4 all
of Bonbay, |ndian |Inhabitant
residing at Kamal Kunj,
87-B, Bomanji Petit Road,
Bonbay - 400 036.

5. Messrs. Ashokkumar & Co.,
a Partnership firm
occupying certain prem ses
at Kamal Kunj, Bomanji
Petit Road, Bonbay 400 036.

6. Messrs. Chem | at e Agenci es,
a partnership firm
occupying certain prem ses
at Kamal Kunj, Bomanji
Petit Road, Bonbay 400 036.

Ver sus

1. Uni on of India

2. Vijay M Pangam
Tax Recovery Ofi cer,
out stati on Charge, having
his office at Mttal Court,
3rd Floor, Nariman Point,
Bonbay - 400 021.

3. Ama Desai,
Comm ssi oner of |ncone Tax,
Bonbay Gty - VIII, Bonbay
having his office at
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Ear nest House, Nari man Poi nt
Bonbay - 400 021.

)
)
4. Suresh Mehta, )
Bonbay | ndi an | nhabi t ant )
residing at Muni Survat, )
Kama Lane, Ghat kopar (W, )

)

Bonbay - 400 086. Respondent s.

M. J.D. Mstry with M. A K Jasani i/by M.S M
Shah for the petitioners.

M . Ashok Kotangale wth M.S R Chauhan for
respondent Nos.1l to 3 - Union of India.

M.Jay Chinoy with M.Kamal Katha i/by Ms.Chitnis
Vaithy & Co. for respondent No. 4.

CORAM : DR S. RADHAKRI SHNAN &
J. P. DEVADHAR, JJ.

DATED : 6TH MARCH, 2007.
ORAL JUDGMVENT : (Per J.P. Devadhar, J.)

1. The petitioners who claim to be the
tenants of a bungal ow known as Kanmal Kunj, situated
at Bomanji Petit Road, Munbai - 400 036 (‘disputed
property’ for short) have filed this petition mainly
to challenge two orders passed by the Tax Recovery
Oficer (*TRO for short), namely order dated 9th
July, 1991 and order dated 11th July, 1991. By
order dated 9th July, 1991, the TRO has rejected the
application nmade by the petitioner under Rule 60 of
the Second Schedule to the Income Tax Act, 1961
("the Act’ for short) for setting aside the auction
sale of the disputed property held on 7th Novenber,
1990. By order dated 11th July, 1991, the TRO has



confirmed the auction sale of the disputed property
in favour of the respondent No.4. During the
pendency of this wit petition, the appeal filed by
the petitioners against the order dated 9th July,
1991 has been dismssed by the C.I.T. Hence, the
petition has been anended to challenge the said

order passed by C.1.T. as well.

2. The facts relevant for the present
petition are that one Sultan Karim M thani was the
owner of the disputed property. The said Mthan

appears to have gifted the disputed property to
Ms. Kamal a Chandwani by executing a gift deed on
20th February, 1974. The said gift deed was | odged
for registration on 28th February, 1974. Ms.Kanl a
Chandwani inducted the petitioners as tenants in the
di sputed property during the period from 1974-75.
The petitioners are in peaceful possession and

enj oynent of the disputed property since 1974-75.

3. On 3rd Novenber, 1979, the TRO attached
the disputed property with a view to recover the tax
arrears payable by the tax defaulter Sultan Karim
M t hani . Ms. Kam a Chandwani objected to the
attachment of the disputed property by filing an
application before the TRO contending that she is
the owner of the disputed property and that the

di sputed property belonging to her cannot be
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attached for the tax default committed by Sultan
Karim Mithani. The said application was rejected by
the TRO on 28th February, 1984 under Rule 11 of the
second Schedule to the Act and a proclamation of
sale was issued to sell the disputed property by
auction sale. Thereupon Mrs.Kamla Chandwani filed a
suit bearing Long Cause Suit No.713 of 1984 in the
High Court at Bombay to challenge the order dated
28th February, 1984 passed by the TRO under Rule 11
as well as the proclamation of sale. On a draft
Notice of Motion taken out by Mrs.Kamla Chandwani in
the said suit, this Court passed an order on 30th
March, 1984 to the effect that the TRO may proceed
to auction the disputed property but the sale shall

not be confirmed until further orders of the Couirt.

4, Before the disputed property was sold in
auction, the petitioners by their letter dated 28th
March, 1988 called upon the TRO to bring to the
notice of all the purchasers about their tenancy
rights. The TRO by an order dated 31st August, 1989
rejected the application of the petitioners under
Rule 11 of the Second Schedule inter alia on the
ground that the disputed property has been under
attachment since 1969 and, therefore, as per Section
281 of the Income Tax Act, 1961, the tax defaulter
Mr.Mithani could not have gifted the property to

Mrs.Kamla Chandwani in the year 1974 and



consequently, the tenancy created in favour of the
petitioners by Ms. Kanl a Chandwani are void.
Thereupon, the petitioners filed declaratory suits
in the Court of Small Causes at Bonbay and obt ai ned
injunction orders restraining the defendants therein
frominterfering with the possession of the disputed
property in the hands of the petitioners wthout the
due process of I|aw and the said proceedings are
pendi ng. The petitioners had also challenged the
order of the TRO dated 31st August, 1989 by filing
S. C Suit No.4248 of 1992 in the Gty Cvil Court
at Bonbay and by a judgnment and order dated 2nd
February, 2001, the | earned Judge of the Gty Gvil
Court at Bonbay has set aside the order of the TRO
dated 31st August, 1989.

5. In the neantinme, the TRO issued a
proclamation of sale on 25th Sept enber, 1990
specifically stating therein that the auction sale
of the disputed property would be held on 5th
Novenber, 1990 subject to the tenancy rights clai ned
by the petitioners in the declaratory suits pending
in the Court of Small Causes at Bonbay. In the
terms and conditions of auction issued along wth
the proclamation of sale it was specifically stated
that the petitioners are in possession of the
di sputed property and that the said property will be

sold on ‘as is where is’ basis. Cause 24 and 25 of



the terns and conditions of sale reads thus :-

"24. On sale of property the person
declared to be the purchaser shall pay
i medi ately after such declaration, a
deposit of 25% of the amount of purchase
nmoney to the O ficer conducting the sale,
in cash, pay order or demand draft drawn
in favour of *The Tax Recovery Oficer,
Qutstation charge, Bonbay’ . In default
of such default of such deposit the
property shall forthwith be resold by
aucti on. The balance of 75% of the
purchase price together wth poundage
fees, registration charges & Stanp Duty
shall be paid in TROs office on or
before 15th day fromthe date of auction
sale. Under no circunstances this period
of 15 days can be extended by any
authority. If the total purchase price
is not paid 25%deposit anobunt paid on
auction sale, the costs of the auction
will be deducted and the bal ance may be
forfeited to the Governnment as per
provi sions under Second Schedule to the
|.T. Act, 1961.

25. The sale of the property wll be
confirmed only after the decision of the
Bonbay Hi gh Court in L.C. Suit No.713 of
1984 and only on confirmation, the sale
beconmes absol ute. before confirmation of
sale if the entire arrears taxes and
interest if paid by the defaulter then in
t hat case t he auction sale shal
automatically be cancelled.™

6. On 5th Novenber, 1990, the petitioners
and ot her bidders were present at the tine and pl ace
where the auction sale of the disputed property was
to take place. However, the TRO without assigning

any reasons postponed the auction to 7th Novenber,

1990.

7. On 6th Novenber, 1990, a letter was



addressed by the TRO to Ms.Kanmla Chandwani’s
advocates stating therein that after the auction
sale of the disputed property, the petitioners who
claim to be the tenants thereof will have to vacate

t he di sputed property.

8. In the auction held on 7th Novenber,
1990, the highest bid for Rs.72,00,000/- offered by
the respondent No.4 was accepted. As per the terns
of proclamation of sale, the respondent No.4 paid a
sum of Rs.18,00,000/- being 25% of the total
purchase price, by bank draft dated 6th Novenber,
1990 imrediately on acceptance of the bid. As per
the terns of the auction sale, the respondent No.4
was obliged to pay the bal ance anbunt on or before

15th day fromthe date of auction sale.

9. After t he di sput ed property was
auctioned, the petitioners on 19th Novenber, 1990
made an application before the TRO under Rule 60 of
Schedule Il to the Act for setting aside the auction
sale of the disputed property held on 7th Novenber,
1990 inter alia on the ground that their interests
will be affected if the disputed property is
auctioned to recover the tax arrears payable by the
tax defaulter Sultan KarimMthani. Along with the
said application, the petitioners forwarded a bank

draft for Rs.30,00,000/- being the tax arrears of



Sultan Karim Mthani specified in the proclamation
of sale. The petitioners offered to deposi t
i medi ately, if any further anobunt of tax arrears is
found payable. By a letter dated 23rd Novenber,
1990, the TRO inforned the petitioners that the
total tax arrears together with the amobunt payable
to the purchaser at 5% of the purchase noney for
setting asi de t he auction sal e cComes to
Rs. 30, 74, 079/ -. As the petitioners had already
deposited a sum of Rs.30,00,000/-, by the said
letter the TRO called wupon the petitioners to
deposi t t he bal ance anount of Rs. 74,079/ - .
Accordingly, the petitioners deposited the balance
anount of Rs.74,079/- and the TRO by his letter
dated 29th Novenber, 1990 confirmed that the tota
anount of Rs. 30, 74, 079/ - deposi ted by t he
petitioners covers taxes, interest on demand, cost,
charges, expenses and conpensation payable to the
auction purchaser on setting aside the auction sale.
It was further stated in the said letter that the
application for setting aside the sale filed by the

petitioners will be considered in due course.

10. In the neantine, on 21st Novenber, 1990,
the respondent No.4 noved a draft Notice of Mbdtion
in Suit No.713 of 1984 filed by Ms. Kanl a Chandwani ,
inter alia seeking nodification of the earlier order

dated 30th March, 1984 so as to pernmt the TRO to



confirm the auction sale held on 7th Novenber, 1990
and al so sought an order seeking extension of tine
to pay the balance purchase price. However, on
noticing that after the grant of ad-interimorder on
30th March, 1984 on the draft Notice of Mdtion, no
steps have been taken to register the same, the
| earned Single Judge by his order dated 21st
Novenber, 1990 held that the non-registration of the
Notice of Mdtion amounted to m suse of the process
and accordingly vacated the ad-interimorder passed
on 30th WMarch, 1984. Thereupon, the advocate for
the respondent No.4 did not press the draft Notice
of Mdtion seeking extension of tine to pay the
bal ance 75% of the purchase price. Thus, the
obligation to pay the balance 75% of the purchase
price anmounting to Rs.54,00,000/- on or before 15
days from the date of auction sale held on 7th
Novenber, 1990, that is, on or before 22nd Novenber,
1990 remmi ned unchanged. It is not in dispute that
the respondent No.4 has not paid the balance
purchase price anounting to Rs.54,00,000/- wthin

the stipulated tine.

11. Since the respondent No.4 failed to pay
the entire purchase price within the stipulated
tinme, the petitioners by a letter dated 3rd
Decenber, 1990 informed the TRO that failure to pay

the entire purchase price within the stipulated tine
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renders the sale invalid and the anount of
Rs. 18, 00, 000/ - deposited by the respondent No.4 is
liable to be forfeited and the di sputed property has
to be resold. It was further stated that the
petitioners are entitled to get back the anount
deposited by themand that the respondent No.4 is
not entitled to claimb5%of the purchase price as

conpensati on.

12. The T.R O wthout considering the plea
of the petitioners that the sale has becone invalid
on account of the failure on the part of the
respondent No.4 to deposit the entire purchase price
within the stipulated tine, passed an order dated

9th July, 1991, rejecting the application nmade by

the petitioners under Rule 60 of Schedule Il to the
Act .
13. Thereafter, the TRO by his letter dated

10th July, 1991 call ed upon the respondent No.4 to
pay the bal ance 75% of the purchase price anpunting
to Rs.54,00,000/- wthin tw days. On 11th July,
1991, the respondent No.4 deposited the balance
anount of Rs.54,00,000/- and on the sanme day the TRO
passed an order confirmng the auction sale of the
di sputed property in favour of the respondent No. 4.
Challenging the orders of TRO in rejecting the

application wunder Rule 60, as well as the order of
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TRO in confirmng the auction sale in favour of
respondent No.4, the present petition is filed. As
stated earlier, during the pendency of the petition,
the appeal filed by the petitioners against the
order of the TRO dated 9th July, 1991 in rejecting
Rul e 60 application has been dismssed by C.I.T. by
an undated order which was received by t he
petitioners on 24th April, 1992. The petitioners
have also challenged the said undated order of

C.1.T. by anending the wit petition.

14. Thi s petition was admtted on 2nd
Septenber, 1991 with an interimorder to the effect
that during the pendency of the wit petition, the
petitioners shall not be evicted fromthe disputed
property and that the petitioners shall deposit in
Court Rs.1,150/- per nonth towards the rent payable

by the petitioners in respect of the disputed

property.

15. To conplete the narration of facts, it
may be noted that against the order passed by the
TRO on 31st August, 1989 rejecting the application
of the petitioners under Rule 11 of Second Schedul e
to the Incone Tax Act, the petitioners had filed a
suit in the Bonbay City Civil Court at Bombay being
Suit No. 4248 of 1992. By a judgnent and order dated
2nd February, 2001, the learned Judge of the Gty
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Cvil Court at Munbai has allowed the said suit by
setting aside the order of the TRO dated 31st
August, 1989.

16. M.Mstry, |earned counsel appearing on
behal f of the petitioners submtted that the order
passed by the TRO on 9th July, 1991 in rejecting the
application nade by the petitioners under Rule 60 of
the Second Schedule to the Act is liable to be
guashed and set aside because, none of the grounds
set out therein survive or are sustainable. The TRO
had rejected the Rule 60 application filed by the
petitioners firstly on the ground that the tenancy
rights clainmed petitioners has been rejected by an
order dated 31st August, 1989 passed under Rule 11
of the second schedule to the Act. This ground does
not survive because the order of the TRO dated 31st
August, 1989 has already been set aside by a
Judgnent passed on 2nd February, 2001 in Gty CGvil
Court in Suit No.4248 of 1992. The second ground
for rejecting the Rule 60 application was that the
gi ft deed executed by the tax defaulter in favour of
Ms. Kamla Chandwani was invalid as the same has not
been regi stered and consequently Ms. Kanl a Chandwani
could not have created any valid tenancy in favour
of the petitioners based on an invalid gift deed.
This ground al so does not survive because the gift

deed dated 20th February, 1974 was |odged for
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regi stration on 28th February, 1974 and the same has
been finally registered on 20th Septenber, 2003 and
I ndex No.ll has been issued. Since the registration
of a docunent relates back to the date of execution
of the docunent, the second ground of rejection is
also without any nerit. The third ground of
rejection was that the tax arrears deposited by the
petitioners was conditional and, therefore, the
application was not in conformty with Rule 60 of
the Second Schedule to the Act. M.Mstry submtted
that even this ground of rejection is whol | 'y
unsust ai nabl e because, the petitioners had deposited
the anount as specified in the proclamation of sale
as well as further anount quantified by the TRO
unconditionally and the sanme was confirmed by the

TRO by his letter dated 29th Novenber, 1990.

17. M.Mstry submitted that t he letter
addressed by the petitioners to the TRO on 3rd
Decenber, 1990 cannot be construed to nean that the
tax arrears were deposited by the petitioners
conditionally, because, by the said letter the
petitioners had only brought to the notice of the
TRO that in view of the failure on the part of the
respondent No.4 to pay the balance 75% of the
purchase price within 15 days fromthe date of the
auction sale, the sale of the disputed property held

on 7th Novenber, 1990 stood cancelled and the TRO
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was obliged to reauction the property and in that
view of the nmatter, the petitioners had sought
refund of the anounts deposited by them Thus, the
anounts deposited by the petitioners were not
conditional as wongly held by the TRO However,
M.Mstry fairly stated that in spite of the fact
that the auction sale held on 7th Novenber, 1990
stood cancelled on account of the failure on the
part of the respondent No.4 to deposit the entire
purchase price wthin the stipulated time, the
petitioners want to pursue the challenge to the
order rejecting the Rule 60 application and that the
petitioners are not interested in seeking refund of
the anounts deposited by them towards the tax
arrears of Sultan KarimMthani. He submtted that
si nce none of the grounds set out in the order dated
9th July, 1991 are sustainable, the said order is

liable to be quashed and set asi de.

18. M.Mstry further submtted that the CIT
was not justified in holding that the petitioners’
i nt erest were not affected by the sal e and
dism ssing the appeal filed by the petitioners
agai nst the order dated 9th July, 1991. M.Mstry
submitted that if the disputed property is auctioned
on the footing that the said property belongs to
Sul t an Karim Mthani, then the claim of the

petitioners that Ms. Kam a Chandwani is the owner of
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the disputed property and she was entitled to create
tenancy in favour of the petitioners would be
defeated. Apart from that, even the TRO had
addressed a letter on 6th November, 1990 to the
advocates of Mrs.Kamla Chandwani to the effect that
on auction sale of the disputed property the
petitioners will have to vacate the said property.

In these circumstances, it cannot be said that the
auction sale of the disputed property would not

affect the interests of the petitioners.

19. Mr.Mistry further submitted that the
expression ‘person whose interests are affected by
the sale'in Rule 60 of the Second Schedule to the
Act as in Order 21 Rule 89(1) of the CPC must be
construed widely so as toinclude even inchoate
rights which a party may have over the property.

Relying upon a decision of the Patna High Court in

the case of Radhar aman Choudhary V/s.

@Qul ab Thakur

& O hers reportedin Al R 1959 Patna 50, Mr.Mistry

submitted that the petitioners whose interests were
seriously affected by the sale had locus standi to
file an application under Rule 60 and both the
authorities below committed an error in rejecting

the Rule 60 application filed by the petitioners.

20. As regards the order passed by the TRO on

11th July, 1991 confirming the auction sale held on
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7th Novenber, 1990, M.Mstry submtted that under

Rule 57(1) of the Second Schedule to the Act, the
auction purchaser is required to pay to the TRO 25%
of the purchase noney i medi ately on bei ng decl ared
as purchaser and in default of such paynent, the
property is liable to be resold. Rule 57(2) in the
Second Schedule to the Act prescribes a nandatory
condition to the effect that full amount of purchase
noney shall be paid by the purchaser to the TRO on
or before the 15th day fromthe date of sale of the
property. Rule 58 of the second schedule to the Act

prescri bes the procedure to be followed in case of

default in paynent. In the present case, even
condition No.24 set out in the ternms and conditions
of sale attached to the proclamation of sale
provi des that under no circunstances the period of

15 days can be extended by any authority.

Ther ef or e, on accept ance of t he bid for

Rs. 72,00, 000/ - given by the respondent No.4 in the
auction sale of the disputed property held on 7th
Novenber, 1990, it was nmandatory on the part of the
respondent No.4 to deposit the entire anount of

Rs. 72,00, 000/- on or before the fifteenth day from
the date of the sale of the property, that is, on or

bef ore 22nd Novenber, 1990. Adm ttedly, t he
respondent No.4 has not paid the entire purchase
price wthin the above stipulated tinme. It is only

after the TROTrejected the Rule 60 application of
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the petitioners on 9th July, 1991 and addressed a
letter on 10th July, 1991 calling upon t he
respondent No.4 to pay the bal ance purchase price
within tw days, the respondent No.4 paid the
bal ance amount of Rs.54 |akhs on 11th July, 1991.
M.Mstry submtted that there is no provision under
the Act which enpowers the TRO to grant extension or
grant grace period for paynent of the purchase
price. Accordingly, M.Mstry submtted that in
view of the breach of the mandatory provisions of
the Act conmtted by the respondent No.4 in
depositing the entire purchase price wthin the
stipulated tine, the sale of disputed property held
on 7th Novenber, 1990 had beconme void, nullity and
nonest and, therefore, the TRO could not and ought
not to have passed an order on 1l1th July, 1991
confirmng the auction sale of the disputed property
held on 7th Novenber, 1990.

21. Rel yi ng upon various decisions of the
Apex Court and other Courts, including the decision
of the Apex Court in the case of Manilal Shah V/s.
Sardar Sayed Ahnmed reported in AIR 1954 SC 349,
Sardara Singh V/s. Sardara Singh reported in (1990)
4 SCC 90 and Rao Mahnmood Khan V/s. Ranbir Si ngh
reported in AIR 1995 SC 2195, M.Mstry submtted
that where the auction purchaser fails to pay the
entire purchase price within the stipulated tine,

the sale is conpletely wi ped off and no discretion
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is left wth any authority to grant extension of
time to make paynent of the bal ance purchase price.
Accordingly, in the facts and circunstances of the
case, the TRO was neither justified in granting
extension of tinme nor justified in passing an order

on 11th July, 1991 confirm ng the auction sale.

22. M.Mstry submitted that the conduct of
the TRO in postponing the auction sale scheduled to
be held on 5th Novenber, 1990 wi t hout recording any
reasons for postponing the auction was in breach of
the mandatory requirenent contained in Rule 15 of
the Second Schedule to the Act. Simlarly, the
conduct of the TRO in witing a letter on 6th
Novenber, 1990 to the effect that the petitioners
will have to vacate the disputed property after the
auction sale was contrary to the express terns and
conditions set out in the proclamation of sale
wherein it was specifically stated that the sale
will be on “as is and where is basis’ and subject to
the tenancy rights clainmed by the petitioners who
were in possession of the disputed property. In
t hese circunmstances, the conduct of the TRO in
rejecting the Rule 60 application of the petitioners
and purporting to confirmthe sale on 11th July,
1991 even though the respondent No.4 had committed
breach of the mandatory provisions relating to the

deposit of the entire purchase price wthin the
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stipulated tine clearly shows nal afi des on the part
of the TRO  Accordingly, M.Mstry submtted that
this Court be pleased to set aside the orders
i mpugned in the petition and allow the application
filed by the petitioners under Rule 60 of the second

schedul e to the Act.

23. M. Chi nai , | ear ned seni or advocat e
appearing on behalf of the respondent No.4 submtted
that the petitioners who are unsuccessful bidders
and rank trespassers in the disputed property have
colluded wth Kam a Chandwani to deprive the |Incone
Tax Departnment in recovering the dues of the tax
defaul ter. Rel ying upon a decision of the Apex
Court in the case of S.P.C. Naidu V/s. Jagannat h
reported in 1994 (1) SCC 1, M.Chinai submtted that
the petitioners have cone to this Court with unclean
hands and, therefore, the petition deserves to be

di sm ssed on that ground al one.

24. M. Chinai submitted that the petitioners
have no locus to challenge the inpugned orders
because, the petitioners who claimto be tenants of
the disputed property are not affected by the sale
of the disputed property. 1In the suits filed by the
petitioners in the Small Causes Court at Minbai
interim orders have already been passed and even

this Court while admtting the present wit petition
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on 2nd Septenber, 1991 passed an order to the effect
that the petitioners shall not be dispossessed
pending the hearing of this petition. Thus, the
petitioners cannot be di spossessed w thout the due
process of law. Moreover, in the proclanmation of
sale, it is specifically stated that the auction of
the disputed property will be on *as is where is
basis’ and subject to the tenancy rights clainmed by
the petitioners who are in possession of t he
di sput ed property. I n t hese ci rcunst ances,
M. Chinai submitted that the petitioners rights are
in no way affected by the sale and irrespective of
the sale of the disputed property, it is open to the
petitioners to establish their tenancy rights in the
proceedi ngs pendi ng before the Small Causes Court at

Bonbay.

25. M. Chinai submtted that the claim of
Kam a Chandwani that she is the owner of the
di sputed property was rejected by the TRO on 28th
February, 1984. Challenging the said order, Kamla
Chandwani had filed a suit bearing No.713 of 1984 in
this Court and had obtained an interimorder in the
said suit on 30th March, 1984 and the said interim
order was vacated on 21st Novenber, 1990. Later on
Ms. Kam a Chandwani has wthdrawn the said Suit
No. 713 of 1984. Thus, the order passed by the TRO

hol ding that Ms. Kanla Chandwani had no interest in
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t he di sputed property has attained finality.
Consequently, the claimof the petitioners that they
are the tenants occupying the disputed property
through the purported owner Ms. Kam a Chandwani is

unsust ai nabl e.

26. M. Chinai further submtted that although
the order passed by the TRO under Rule 11 of the
second Schedule to the Act on 31st August, 1989 has
been set aside by the judgnent dated 2nd February,
2001 passed in City Cvil Court Suit No.4248 of
1992, the findings recorded therein which are
bi nding on the petitioners clearly falsify the claim
of the petitioners. 1In the said judgnent, it 1is
clearly held that the di sputed property stood
attached from 1969 and that Ms.Kanma Chandwani
failed to produce evidence and prove that the gift
deed was validly executed on 20th February, 1974
even after attachnent of the disputed property in
the year 1969. It is further held that Ms.Kanla
Chandwani failed to establish that the transfer of
the disputed property by gift deed was in consonance
with Section 281 of the Act. In view of the above
findings which are binding, M.Chinai submtted that
the claimof the petitioners regarding their tenancy
cannot be sustai ned. In any event, the interim
order passed in Small Causes Court proceedings on

29th Septenber, 1989 protects the interests of the
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petitioners, if any, and since the petitioners
cannot be evicted except by due process of law, it
is not open to the petitioners to contend that their

interests would be affected by sale of the disputed

property.

27. M. Chinai further submtted that the
petitioners are neither the defaulters thenselves
nor they are covered by the |anguage used in Rule 60
of the second schedule to the Act and hence the
petitioners were not entitled to nake an application
under Rule 60. The petitioners interest are not
affected by the sale for two reasons. Firstly, the
petitioners are not |awful tenants because Kam a
Chandwani had no wvalid gift in her favour and
consequently Kanml a Chandwani coul d not have created
tenancy in favour of the petitioners. Even the
alleged gift deed had no sanctity because, at the
relevant time Section 230A of the Act inposed
restrictions on transfer of immovable property
wi thout the perm ssion of the assessing officer.
Therefore, before transferring the disputed property
by way of gift, it was obligatory on the part of
Sul tan Karim Mthani to obtain Section 230A
certificate and being a tax defaulter he would not
have got that certificate. Hence, the alleged gift
deed executed without a 230A certificate could not

be registered. It is only after Section 230A of the
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Act was omtted by the Finance Act, 2001 with effect
from 1st June, 2001 the petitioners have allegedly
got the gqgift deed registered in the year 2003 by
suppressing the fact that the disputed property has
al ready been sold by the Income Tax Department to
t he respondent No. 4. Secondly, assum ng t he
petitioners are tenants, their rights shall be
crystalised in the proceedings pending before the
Smal | Causes Court irrespective of the confirmation
of the auction sale. Wether Kanla Chandwani was a
| egal owner of the disputed property and whet her she
could legally create tenancy rights in favour of the
petitioners are the questions that would be
considered in the proceedings pending before the
Smal | Causes Court and it is only if the petitioners
fail in those proceedings, the question of evicting
them from the disputed property would ari se. In
t hese circunstances, M.Chinai submtted that since
the sale did not affect the interests of the
petitioners, the TROwas justified in rejecting the
Rul e 60 application filed by the petitioners and the

CIT was justified in confirm ng the sane.

28. Wth reference to the challenge to the
order passed by the TRO confirm ng the auction sale,
M. Chinai submtted that there is no irregularity or
illegality of any nature whatsoever in the said

order. | medi ately after the acceptance of the bid
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offered by the respondent No.4 in the auction sale
held on 7th Novenber, 1990, the respondent No.4 had
deposited on the sane day a sum of Rs. 18 | akhs being
25% of the purchase price. Thereafter, by a letter
dated 13th July, 1990 the respondent No.4 had called
upon the TRO to obtain an order fromthe H gh Court
in Suit No.713 of 1984 regarding confirmation of
sal e. Before any order could be passed to that
effect, the petitioners on 19th July, 1990 filed an
application before the TRO for setting aside the
sale wunder Rule 60 of the second schedule to the
Act . In view of the said application made by the
petitioners and in consultation with the TRO, the
r espondent No.4 refrained from depositing the
bal ance purchase price. Both the TRO and the
respondent No. 4 understood that the bal ance purchase
price could be paid after deciding the application
made by the petitioners under Rule 60 of the Second
Schedule to the Act. Thus, the respondent No.4
t hough had noney and was ready and willing to pay
the bal ance purchase price did not deposit the sane

in the above circunstances.

29. M. Chinai further submtted that on
receiving the Rule 60 application filed by the
petitioners, the TRO was duty bound to stay al

further process in the sale and consider the Rule 60

application filed by the petitioners. Ther ef or e,
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the respondent No.4 was under a bonafide belief that
before deciding the Rule 60 application the TRO
would not be able to accept the balance purchase
price of the auction sale. He submitted that the
ability to pay apart from the ready and willingness

to pay on the part of the respondent No.4 is
evidenced from the fact that the respondent No.4
paid the balance consideration on the very next day
of receiving intimation from the TRO to pay up the

balance amount.

30. With reference to various decision cited

by the counsel for the petitioners, Mr.Chinai
submitted that all those decisions are
distinguishable on facts because in none of those
cases the issue was relating to the interpretation
of the words "persons whose interests are affected

by sale’

31. Mr.Chinai further submitted that having
succeeded in delaying the confirmation of the sale
and taking advantage of the decision taken by the
TRO in not accepting the balance purchase price, the
petitioners by their letter dated 3rd December, 1990
had called upon the TRO to forfeit the amount paid
by the respondent No.4 and sought refund of the
amount deposited by them. The above letter

addressed by the petitioners on 3rd December, 1990
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clearly shows the malicious notive and intent of the
petitioners to sonehow trick the | ncone-t ax
authorities as well as the respondent No. 4.
M.Chinai submtted that the entire balance of
convenience 1is in favour of respondent No.4 who has

parted wth the noney for the past 16 years for the

purchase of the property. |If the sale is set aside,
the respondent No.4 will suffer irreparable |oss
whi ch cannot be conpensated in terns of nopney. He

submitted that if the sale is confirnmed no |oss
woul d be caused to the petitioners who have col | uded
with Kamla Chandwani wth a viewto deprive the
| ncone Tax Departnent of recovering its dues.
Accordingly, M.Chinai submitted that the petition

be dism ssed with costs.

32. M . Kot angal e, |earned counsel appearing
on behalf of the respondent Nos.1l to 3 fairly stated
that though Rule 15 of the Second Schedule to the
Act enpowers the TRO to postpone the auction sale by
recordi ng reasons for such postponenent, there is no
material on record to show that the TRO had recorded
reasons for postponing the auction sale scheduled to
be held on 5th Novenber, 1990. M. Kotangale further
submitted that it is difficult to justify the action
of the TROiIin witing a letter on 6th Novenber, 1990
to the advocates of Ms.Kama Chandwani to the

effect that the petitioners will have to vacate the
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disputed property after the auction sale even though

it was specifically stated in the terms and
conditions of sale that the auction shall be on "as

is where is basis' and subject to the tenancy rights
claimed by the petitioners. Mr.Kotangale further
admitted that there is no provision in the Act which
empowers the TRO to grant extension of time or grace
period to the auction purchaser to pay the balance
purchase price beyond the period of 15 days from the

date of the auction sale.

33. Mr.Kotangale, however, submitted that in
the present case, there is sufficient evidence to
show that the notices under Rule 2 of the Second
Schedule to the Act were served on the tax defaulter
much prior to the execution of the gift deed by the
tax defaulter in favour of Mrs.Kamla Chandwani.
Since the attachment of the disputed property on 3rd
November, 1979 relates back to the date of the
service of Rule 2 notice, the disputed property
being under attachment the tax defaulter could not
have gifted the disputed property in favour of
Mrs.Kamla Chandwani. Consequently, Mrs.Kamla
Chandwani could not have created tenancy rights in
favour of the petitioners in the disputed property.

In any event, the gift deed executed by the tax
defaulter in favour of Mrs.Kamla Chandwani was not

registered and, therefore, the tenancy rights based
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on the wunregistered gift deed had no sanctity
what soever. In these circunstances, the petitioners
had neither the |Iocus to challenge the auction sale
nor any right to seek an order for setting aside the
sal e. The fact that the gift deed has been
subsequently registered would not nmake the invalid
Rule 60 application to be valid. Therefore, the
orders passed by the TRO and the CIT cannot be

faul t ed.

34. Wth reference to the challenge to the
order dated 11th July, 1991, M. Kotangal e submtted
that imediately after rejecting the Rule 60
application on 9th July, 1991, the TRO by his letter
dated 10th July, 1991 had cal |l ed upon the respondent
No.4 to pay the balance purchase price within two
days and in fact the respondent No.4 has paid the
bal ance purchase price on 11th July, 1991 itself.
Thus, the action of the TRO in confirmng the
auction sale on 11th July, 1991 is in accordance
with law. Accordingly, M.Kotangale submtted that
this petition is devoid of any nerit and the sane is

liable to be di sm ssed.

35. On careful consideration of the rival
subm ssions, we find that in the present case
neither the order of the TROin rejecting the Rule

60 application filed by the petitioners nor the
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order of the TROin confirmng the sale of the
di sputed property in favour of the respondent No.4

are sust ai nabl e.

36. At the threshold, it would be appropriate
to deal wth the prelimnary objection of the
respondents regarding the |ocus of the petitioners
in challenging the inpugned orders passed by the
TRO CT.

37. The respondents cont end t hat t he
petitioners who are unsuccessful bidders and rank
trespassers in the disputed property have coll uded
with Ms.Kam a Chandwani to deprive the Income Tax
Departnment to recover the dues of the defaulter and
have approached this Court w th unclean hands and,
therefore, the petitioners have no locus to file the
present petition and the petitionis liable to be
di sm ssed on that ground alone. There is no nerit
in this contention, because, to maintain an
application wunder Rule 60 of the Second Schedule to
the Act, what s rel evant apart from other
conditions set out therein, is that the person
maki ng such application nust be either a tax
defaulter hinself of a person whose interests are
affected by the sale. A person whose interests are
likely to be affected by the sale my have

participated in the auction. But the failure to
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purchase the property in the auction would not
disentitle himfrom maki ng an application under Rule
60 for setting aside the sale so long as he is in a
position to establish that his interests are
af fected by the sale. Ther ef or e, Rul e 60
application by an unsuccessful bidder would be
mai ntainable if his interests are affected by the
sal e. While considering the Rule 60 application,
the TRO cannot adjudicate upon the title of the
applicant over the property that is sold. Mboreover,
no conpetent Court has declared the petitioners to
be rank trespassers on the disputed property.
Therefore, the TRO could not have rejected the
application on the ground that the petitioners are
rank trespassers. Simlarly, the argunent that the
petitioners have colluded with Ms.Kam a Chandwan

to deprive the Inconme Tax Departnent to recover the
dues of the defaulter, is also without any nerit,
because, admttedly the petitioners have deposited
not only the entire tax arrears payable by M. Sultan
Karim Mthani but the petitioners have al so
deposited the entire anount of interest, costs and
conpensation quantified by the TRO Adm ttedly,
petitioners are in possession of the disputed
property and if the sale adversely affects the
interest of the petitioners, then, they are entitled
to seek an order for setting aside the sale.

Therefore, the argunent that the petitioners have no
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locus to file Rule 60 application or to challenge

the orders passed thereon by filing the present wit

petition is wthout any merit and 1is hereby
rej ect ed.
38. The question then to be considered is,

whether the petitioners are the persons whose
interests are affected by the sale ? It is not in
di spute that the petitioners are in possession of
the di sputed property since 1974-75. However, there
is dispute regarding the ownership of the disputed
property. According to the revenue, the t ax
defaulter Sultan KarimMthani is the owner of the
di sput ed property, whereas, according to t he
petitioners, Ms.Kanmala Chandwani is the owner of
the disputed property. Since the TRO by an order
dated 31/8/1989 has rejected the claim of the
petitioners that Ms. Kaml a Chandwani as owner of
the disputed property has validly and legally
created tenancy rights in favour of the petitioners,
suits have been filed by the petitioners in the
Smal | Causes Court at Bonbay in Septenber, 1989. In
the said suits, interimrelief has been granted in
favour of the petitioners and the said suits are
still pending before the Small Causes Court at
Bonbay.

39. During the pendency of the said suits,
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the disputed property is auctioned for recovering
the tax arrears of Sultan Karim Mthani. The
guestion is, whether the petitioners are the persons
affected by the sale so as to seek an order for
setting aside the sale by depositing the anount of
tax for the recovery of which the disputed property
is sold. As stated earlier, the case of the
petitioners is that Ms.Kam a Chandwani is the owner
of the disputed property and she had validly created
tenancy rights in favour of the petitioners. |If the
di sputed property 1is sold for recovering the tax
arrears payable by Sultan KarimMthani, then, it
will obviously affect the case of the petitioners in
establishing that the disputed property belongs to
Ms.Kama Chandwani. It is neither the case of the
revenue nor the case of the respondent No.4 that on
auction sale of the di sput ed property, t he
petitioners would becone the tenants of the auction
pur chaser. On the contrary, the specific argunent
of the revenue as well as the respondent No.4 is
that the petitioners nust establish before the Snal

Causes Court that Ms.Kam a Chandwani could validly
and legally create tenancy rights in the disputed
property 1in favour of the petitioners. If the
di sputed property is sold by treating it to be the
property of the tax defaulter Sultan Karim M thani,
then it would certainly create difficulty for the

petitioners in establishing before the Small Causes
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Court that the disputed propery belongs to Ms. Kam a
Chandwani . The Small Causes Court has granted
interim relief based on the plea of the petitioners
that Ms. Kam a Chandwani has beconme absolute owner
of the disputed property under a gift deed dated
20/ 2/ 1974 and that she had validly created tenancy
rights in favour of the petitioners. Thus, the sale
of the disputed property for recovering the tax
arrears of Sultan Karim Mthani is bound to
seriously prejudice the case of the petitioners and
consequently, the final outcome of the suits pending

before the Small Causes Court.

40. There may be several inpedinents in the
way of the petitioners in establishing t hat
Ms.Kam a Chandwani could validly create tenancy
rights in favour of the petitioners. But, if the
sale of the property shakes the very foundation of
the petitioners claim then the petitioners would
certainly be the persons affected by the sale. In
ot her words, irrespective of the fact that Ms. Kanl a
Chandwani had gi ven up her claimover the disputed
property and irrespective of the fact that the tax
defaulter is disputing the tenancy rights cl ai med by
the petitioners, if the sale itself prejudically
affects the claim of the petitioners, then they

woul d be persons affected by the sale.
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41. |t is pertinent to note that t he
application nmade by the petitioners has been
rejected by the TRO minly on three grounds.
Firstly, it is held that by an order dated 31st
August, 1989 the claimof the petitioners has been
rejected under Rule 11 of the Second Schedule to the
Act . Secondly, the alleged gift deed executed by
the tax defaulter Sultan Karim M thani in favour of
Ms. Kam a Chandwani being not registered, Ms. Kanl a
Chandwani coul d not have created tenancy rights in
favour of the petitioners and thirdly the anounts
deposi ted by the petitioners along wth t he
application wunder Rule 60 of the Second Schedule to
the Act being conditional, the application under

Rule 60 was liable to be di sm ssed.

42. Adm ttedly, the order passed by the TRO
on 31st August, 1989 under Rule 11 of the Second
Schedule to the Act has been set aside in Appeal by
the City Cvil Court on 2nd February, 2001 in Suit
No. 4248 of 1992 and hence the first ground of
rejection does not survive. Strong reliance was
pl aced by the Counsel for the respondents on certain
observations nade by the |earned Judge of the Gty
Cvil Court at Bonmbay in the said judgnent dated 2nd
February, 2001 regardi ng the genui neness of the gift
deed and the tenancy rights created in favour of the

petitioners. Al those observations are only
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pri ma-facie observations and cannot be read out of
context. The issue before the City Cvil Court was,
whether the TRO was justified in rejecting the
objections filed by the petitioners for sale of the
di sputed property wunder Rule 11 of the Second
Schedule to the Act. The |earned Judge of the Gty
Cvil Court has held that the enquiry under Rule 11
is limted to consider as to whether the clai mant
has sone interest in or was possessed of the
property in question and does not extent to
adj udi cat e upon the title to t he property.
Therefore, the TRO could not have held that the gift
was invalid and consequently the tenancy was
i nvalid. Accordingly, the learned Judge has set
aside the order of TRO passed under Rule 11 of the
Second Schedule to the Act. Wiile setting aside the
order of the TRO, the | earned Judge referring to the
service of the Rule 2 notice upon the tax defaulter
has doubted the genuineness of the tenancy rights
clainmed by the petitioners. However, these are only
prima facie observation and all that has been held
is that the TRO has exceeded his jurisdiction in
enquiring into the title in the property and
accordingly set aside the order passed by the TRO
Therefore, the prinma facie observations nade by the
| earned Judge in the Bonbay City Gvil Court
regarding the title 1in the property cannot be a

ground to reject the application made under Rul e 60.
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43. The second reason given by the TRO for
rejecting the Rule 60 application is that the gift
deed dated 20th February, 1974 was not regi stered at
the relevant tine. It is an admtted fact that the

said gift deed was | odged for registration on 28th

February, 1974 and the sane has been registered on
20t h Sept enber, 2003. Once a docunent IS
registered, it relates back to the date of the
execution of the docunent. |In any event, the TRO
could not have gone into the question as to whether
the tenancy rights created before registration of
the gift deed are valid or not. Simlarly, the
argunent that in the absence of section 230A
certificate the tax defaulter could not have gifted
the property is also without any nerit because, the
gift deed is in fact registered in the nane of Kanl a

Chandwani and the sanme renmai ns unchal | enged.

44, The third reason given by the TRO for
rejecting the Rule 60 application is that the
anounts deposited by the petitioners along with the
Rule 60 application were conditional. This is not
correct. The amount of Rs. 30,00, 000/- specified in
the proclamation of sale was deposited by the

petitioners along with the Rule 60 application
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uncondi tional ly. The petitioners have deposited
further sumof Rs.74,079/- as quantified by the TRO
uncondi tional ly. The letter addressed by the
petitioners on 3rd Decenber, 1990 does not meke the
deposits already nade conditional, because, by the
said letter the petitioners have only brought to the

notice of the TRO that the auction held on 7th

Novenber, 1990 has becone invalid in view of the
failure on the part of the respondent No.4 to
deposit the entire purchase price within the tine
stipulated under the Act. Under Rule 57 of the
Second Schedule to the Act, it is mandatory that the
auction purchaser nmust deposit the entire purchase
price on or before the fifteenth day fromthe date
of the sale and failure to conply with the said
mandatory conditions renders the sale a nullity. In
the present case, though the due date for depositing
the entire purchase price was 22/11/1990, admittedly
the respondent No.4 auction purchaser has deposited
the entire purchase price only on 11/ 7/ 1991.
Therefore, the letter dated 3rd Decenber, 1990
nerely states that the sale has becone invalid on
account of the respondent No.4 to deposit the entire
purchase price wthin the stipulated tinme and it
does not make the deposits conditional. In the
letter dated 3rd Decenber, 1990 al t hough t he

petitioners have clained refund of the anount
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deposited by them in viewof the sale becomng
invalid due to the failure of the respondent No.4 to
deposit the entire purchase price wthin t he
stipulated tinme, M.Mstry, |earned counsel for the
petitioners on instructions fairly stated that the
petitioners are desirous of pursuing the Rule 60
application irrespective of the sale becom ng

invalid due to the failure on the part of respondent

No.4 to deposit the entire purchase price within the
stipulated tinme. Thus, none of the grounds given by
the TRO for setting aside the Rule 60 application
can be sustained. Accordingly, we hold that the
petitioners are the persons whose interests are
affected by the sale of the disputed property and
they are entitled to get the sale of the disputed
property held on 7/11/1990 set aside by deposting

t he amounts quantified by the T.R O

45, Once the Rule 60 application filed by the
petitioners is allowed, the order dated 11th July,
1991 passed by the TROin confirmng the auction
sale cannot be sustained. In  such a case,
ordinarily the respondent No.4 auction purchaser
would be entitled to return the noney paid or
deposited by himwth interest and 5% conpensati on
as set out in Rule 60 of the Second Schedule to the

Act .
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46. However, in the present case, it is an
admtted fact that the respondent No.4 has failed to
deposit the entire purchase price within the tine
stipul at ed under the Act. According to t he
petitioners, failure to deposit the entire purchase
price wthin the stipulated tine, not only renders
the sale invalid but also renders the 25% deposit

made on the date of auction liable to be forfeited.

47. It is not necessary for us to go into the
guestion as to whether the failure on the part of
t he auction purchaser to deposit the entire purchase
price within the stipulated tinme renders the 25%
purchase price deposited on the date of auction sale
liable to be forfeited. Suffice it to say that the
order of the TROin confirmng the auction sale on
11th July, 1991 is wholly unjustified because, in
the present case, the respondent No.4 has not
deposited the entire purchase price on or before the
fifteenth day fromthe date of sale, in spite of the
specific provision contained in Rule 57 of the
second schedule to the Act and in spite of specific
clause No.24 contained in the terns and conditions
of sale. The sal e was held on 7th Novenber, 1990
and as per Rule 57 and clause 24 of the terns and
conditions of sale, the respondent No.4 was bound

and l|iable to deposit the entire purchase price on
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or before 22nd November, 1990. However, the
respondent No.4 after the auction sale held on 7th
November, 1990 has deposited Rs.18,00,000/- (25% of
the total sum of Rs.72,00,000/-) on 7th November,
1990 and balance amount of Rs.54,00,000/- has been
deposited after considerable period of time on 11th

July, 1991.

48. It was contended by the counsel for the
respondent No.4 that both the respondent No.4 as
well as the TRO were under the impression that till
the Rule 60 application is decided the auction
purchaser need not deposit the balance amount of
purchase price. There is no merit in this
contention, because there is neither any provision
under the Act which permits the auction purchaser to
deposit the entire purchase price beyond the period
of fifteen days from the date of sale nor there is

any provision empowering any authority to grant
extention of time. Therefore, the TRO could not
have accepted the balance purchase price beyond the
period of fifteen days from the date of sale. The
argument that the respondent No.4 had the requisite
money and that he was ready and willing to pay the
entire purchase price within the stipulated time
cannot be accepted, because, in our opinion, under
Rule 57 read with the terms of conditions of sale,

it was mandatory on the part of respondent No.4 to



41

deposit the entire purchase price on or before the
fifteenth day fromthe date of sale. Once it is
admtted that the entire purchase price has not been
deposited wthin the stipulated tinme, then, it nust
be held that the sale had becone invalid and the TRO

coul d not have confirned the sale.

49. In the result, the petition succeeds.
The order dated 9th July, 1991 passed by the TRO
rejecting the Rule 60 application filed by the
petitioners as well as the undated order of the CT
(Exhibit "Y-4") <confirmng the aforesaid order of
t he TRO are quashed and set aside and t he
application filed by the petitioners under Rule 60
of the Second Schedule to the Act is allowed.
Consequently, the order dated 11th July, 1991 passed
by the TRO confirmng the auction sale held on
7/ 11/ 1990 stands set aside in the light of allow ng
Rule 60 application filed by the petitioners. W
further hold that the order of TRO dated 11/7/1991
in confirmng the auction sale of the disputed
property is also liable to be set aside on the
ground that the sale had becone invalid due to the
failure on the part of the respondent No.4 to
deposi t the entire purchase wthin the tinme

stipul ated under the Act.

50. Rule is nade absolute in the above terns
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with no order as to costs.

(DR.S. RADHAKRISHNAN, J.)

(J.P. DEVADHAR, J.)



