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DATE OF RESERVI NG THE JUDQVENT: 5th Decenmber 2006

DATE OF PRONOUNCI NG THE JUDGMVENT: 22nd February
2007

JUDGMENT : (Per H. L. Gokhale, Acg. C J.)

1. This Wit Petition under Article 226 of
the Constitution of India seeks to challenge and
set aside the order dated 23rd February 1995
passed by respondent Nos.1l to 3, whereby the
property which was to be purchased by t he

petitioner- Conpany from respondent No.5 was
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directed to be conpul sorily acquired by respondent

Nos.1 to 3 acting together as the Appropriate
Aut hority under Chapter XX-C of the Income Tax
Act, 1961 (for short "the said Act"). Respondent
No.4 to this Petitionis Union of India. The
i mpugned order has been stayed during the pendency
of this Wit Petition but the formal order of
i ssuance of Rule remained to be passed. Hence, we
issue Rule on the Petition. Replies and further
Affidavits are already filed by the parties.

2. Brief facts leading to this Petition are
as follows: -

Respondent No.5 was carrying on anongst
ot her activities the business of manufacturing the
electric transfornmers at its factory situated at
Nagar Road, Pune. Sonetines in March 1993 Voltas
Transforners Ltd. (the petitioner referred by its
earlier name) was incorporated as a wholly owned
subsidiary of respondent No.5 with the main object
of taking over the transforner business of
respondent No. 5. The entire shareholding of
respondent No.5 in this Voltas Transforners Ltd.
has been subsequently transferred in favour of
Kirloskar G oup of Conpanies. The nanme of Voltas
Transforners Ltd. was thereafter changed to the
present nanme Viz. Kirloskar Power Equipnents

Limted (the petitioner herein). The certificate
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issued by the Registrar of Conpanies dated 10th

January 1996 was produced in this proceeding by
filing a Gvil Application bearing No.2133 of 2004
and this Court by its order passed on 16.12.2004
permtted the substitution of the nane of
Kirloskar Power Equipnments Limted in place of

Vol tas Transforners Ltd. as the petitioner.

3. Four Agreenents were entered into after
the incorporation of Vol tas Power Equi pnents
Limted between it and respondent No.5, details of

which are as foll ows: -

(1). By t he first Agreenent dated 30th
Septenber 1993, it was agreed that respondent No.5
will transfer to Voltas Transformers Ltd. t he
transf or ner undertaking as a going Concern
together wth all its enployees and assets and
properties consisting of inmmovables, novabl es,

liabilities etc.

(1i). Accordingly, by a Deed of Assignnent and
the Transfer of Undertaking dated 7th July 1994
entered into between the two parties, respondent
No.5 transferred the undertaking as a going
Concer n. This was for a consideration of Rs.9.42

Crores.
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(tii). Thereafter the third docunent was entered
into between the parties on 13th July 1994 which
was a Deed of |ease of that very land. This |ease
was for a period of ei ght years for a
consideration of Re.1l/- per year. The land |eased
out was adneasuring approxi mately 39, 545.50 Square

Meters on which the factory buil di ng was standi ng.

(1v). The fourth docunent was entered into
between the parties on 11th Novenber 1994, whereby
the parties mutually agreed to extend this period
of |ease for a period of 99 years with effect from
1st  April 1995 for a one tine consideration
conprising of a premumof Rs.80 Lakhs with a

| ease rent of Re.1l/- per annum

4. This fourth docunent was | odged with the
Appropriate Authority along with the prescribed
Form 37-1 duly signed by respondent No.5 - Voltas
Limted on the very day as per the requirenment of
Section 269 UC(3) of the said Act. Respondent
No.5 thereafter received on 14th February 1995 a
Noti ce dat ed 9th February 1995 from the
Appropriate Authority to show cause as to why an
order under Section 269UD (1) of the said Act

should not be made directing the purchase of the



-5-
said property by the Central Governnment for an

anount equal to the apparent consideration of
Rs. 80 Lakhs specified in the Agreenent dated
11.11. 1994. This was on the basis of a solitary
sale instance as stated in the Notice, of a
certain land at Vadgaon Sheri nearby Pune which
was agreed to be sold by the parties to on
Agr eenent dat ed 27t h August 1992 for a
consideration of Rs.51 Lakhs. The total area of
that property was 7062.43 Square Meters and the
rate per Square Meter of FSI was worked out as
Rs. 577/ -. The discounted rate was reduced to
Rs. 568/ -, whereas the rate of the petitioner’s
property (after reducing the estimated value of
the building thereon) was arrived at Rs.244/-.
The notice called upon respondent No.5 to remain
present at 3.30 p.m on the very day of the
receipt of notice i.e. on 14th February 1995 at
t he Ayakar Bhavan, Pune. Hence, on the next day
which was at the earliest i.e. on 15th February
1995 the 5th respondent gave an application to the
Appropriate Authority. It was signed by one
M. B. D. Mehta, their General Manager. The said
letter reads as follows: -

" We have received your above Notice dated

9.2.95 on 14.2.95 in the evening, asking
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us to attend before you on 14. 2. 95. In

view of the late receipt of the Notice, we
woul d request you to kindly let us have an
another date for hearing with sufficient

noti ce.

5. It is the case of the petitioner that in
spite of giving of this letter the proceedi ng was
adjourned only to the next day i.e. on 16th
February 1995 when the officers of respondent No.5
were asked to give their witten subm ssions which
they accordingly submitted on that date. Thi s
reply consisted of 16 paragraphs. |In paras 12 and
13 with respect to the nerits of +their case

respondent No.5 stated as foll ows: -

"12. Even on nerit, we would like to

submt as foll ows :

a) The proposed transfer involves | ease of

| and and not outright sale.

b) The <consideration stipulated in the
Agreenent is fair and reasonable and
represents the current market value of
land. 1In fact, no transaction for sale of

land as such in the vicinity of the said
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Undertaki ng seens to have taken place in

t he recent past.

c) The instance of property cited in the
Appropriate  Authority’s letter dat ed
9.2.95 is clearly distinguishable. It was
a case of the sale of land and building
together. Further, we understand that the
actual sale of the said property has not
taken place till date, as per ‘7/12
record. Landl ord of the bungalow i.e.

original seller, continues to stay there.

d) The Sale | nstance Property (SIP)
referred to in the notice relates to
al | eged sal e transaction in Vadgaon Sheri,
Pune. The Property Under Consideration
(PUC) is situate in Lohagaon which is a
different area. The PUC transaction is of
| ease whereas the SIP transaction is
allegedly a sale. The PUC transaction is
in respect of an encunbered property
because it flows fromand is incidental to
the transfer of an Industrial Undertaking
as a going concern with all its rights and
liabilities. Besi des, the transferor

conti nues to have a right of access
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foll ows:
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through the PUC to the adjacent property

of the transferor. The SIP is not,
therefore, a conparative transaction in

any manner.

13. On simlar facts, the Appropriate
Aut hority, Ahnedabad has approved a
transfer of property (from Voltas and
anot her) vide No.AHD AA/ 796/ 93-94 dated
24.5.94. "

in paragraphs 15 and 16 it is stated as

" 15. The Show cause notice 9.2.95
required us to attend a hearing before the
Appropriate Authority on 14.2.95 at 3.30
p. m at Pune. This notice was received
by us at Bonbay on the evening of 14.2.95.
The said notice t hough dated 9.2.95
appears to have been despatched by the
Ahnedabad Ofice of the Appropriate
Aut hority on 13.2.95 by Speed Post .

| medi ately on the receipt of the notice,
we responded by our letter of 15.2.95

requesting for sufficient tinme. Thi s
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letter of 15.2.95 was delivered at the

Pune Ofice at the Appropriate Authority
at 3.00 p. m on 15. 2. 95. Qur
representative who delivered this letter
was notified that the hearing stands

refixed at the sanme venue at 3.00 p.m on

16. 2. 95.

Besi des, the transferee i.e. Vol t as
Transforners Ltd. which also has its
office at the sane | ocation as t he

transferor, and who is a material party to
the transaction does not appear to have

received the said notice till 15.2.95.

16. Having regard to what we have stated
in respect of SIP, it would be just, fair
and proper that we are furnished with nore
details of SIP and given sufficient tine
to nmake enquiries about SIP / other
conparable transactions, if any, so that
the transaction of PUCis evaluated in

ri ght perspective.

6. The case of the petitioner is that the
petitioner was not served with any notice and the

representation nmade by respondent No.5 was al so
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not properly considered. Respondent Nos.1l, 2 and

3 thereafter proceeded to pass an order directing
the purchase. This order was passed on 23rd
February 1995. In para-4 of the order, the
appropriate Authority rejected the subm ssions of
respondent No. 5. In sub-para (i) thereof, it

recorded that the present transaction related to

t he land only and not an entire busi ness
undertaking as clained. In sub-para (ii) it
justified the calculation of the rate. In

sub-para (iii) it observed that the property of
the petitioner and the subject instance property
were situated at equi-di stance from Pune and the
property of the petitioner was in fact at a
superi or | ocati on. In sub-para (iv), t he
appropriate Authority recorded that in the present
case the transaction was only in respect of a
|ease and the case of simlar transfer at
Ahnedabad was cleared on 24th Novenber 1994 by
appropriate Authority for the conposite transfer
of going business wth |and. The appropriate
Aut hority, therefore, directed the conpul sory
purchase which is under challenge in the present

Petition.

7. M. Pardiwal a, |earned Counsel appearing

for the petitioner, submtted that the judgnent of
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the Apex Court in CB. Gautamvs. Union of India

& ors. reported in 199 (1993) ITR page 530 |aid
down that the transferor and the transferee nust
get a reasonable opportunity. Accordi ngly,
sub-section (1A) was added in Section 269UD wth
effect from 17.11.1992. This sub-section (1A

reads as foll ows: -

" (1A) before nmaking an order under
sub-section (1), t he appropriate

authority shal | gi ve a r easonabl e
opportunity of bei ng heard to t he
transferor, the person in occupation of
the immovable property if the transferor
is not in occupation of the property, the
transferee and to every other person whom
the appropriate authority knows to be

interested in the property.

He, therefore, submtted that it was clear that
the transferee had to be given a notice before any

order was passed under Section 269 UD(1).

8.(i). The respondents relied upon the order
sheet of 16.2.1995 which recorded the presence of
M . Bal ghat and M. Deo before the conpet ent

Aut hority on that date. An inspection thereof was
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given to the petitioner.

(1i). The petitioner, therefore, has filed the
affidavit of the said M.D.G Deo affirnmed on
13.11.2006. The said M.Deo in this affidavit has

stated as foll ows: -

"L | was the General Manager (Lega
Services) of the Respondent No.5 till 31st
COct ober 2006.

2. In response to notice of hearing
received fromthe Appropriate Authority, |
along with M.B.D. Mehta, the Manager
(Taxation) of Voltas Ltd., the Respondent
No. 5 and M. Bal ghat, t he Chartered
Accountant of Respondent No.5, attended
t he hearing before the Appropriate
Aut hority at Poona on 16th February 1995.
| say that it has been wongly noted in
the order sheet that | had appeared for

the transferee, nanely, the Petitioner

her ei n. I never appeared for t he
transferee and | was never enployed by
them | further say that | had not signed

the order sheet dated 16th February 1995."
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(tii). The respondents have thereafter placed the
order sheet on record along with the affidavit of
one M.GM Chauhan, Assistant Conm ssioner of
| ncone-tax in the office of the Appropriate
Authority affirmed on 24th Novenber 2006. He has
annexed thereto notings of the hearing. These
notings also include the notings of 16th February

1995 which are to the follow ng effect: -

" 16/2/95 - S/ Shri B. D. Mehta, Gener al
Manager of Transferor Firmw th Bal ghat,
Chartered Accountant and D. G Deo for

transferee Conpany. Witten subm ssions

filed.
Sd/ -
Sd/ -
Sd/- "
(1v). M. Pardiwala pointed out that there is no

counter of the respondents to the affidavit of
M . Deo. He submitted that M.D.G Deo was never
enpl oyed by the petitioner and did not represent
them at the time of this proceeding. Simlarly
M . Bal ghat was Chartered Accountant of respondent
No.5 and not of the petitioner and these facts can

be ascertained fromthe audited report of the 5th
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respondent.

9.(i). The case of the respondents is that the
offices of the petitioner and respondent No.5 are
situated in the same building at Ballard Estate
and the notices were sent to both of them It is
contended by M. Sethna, |earned Counsel appearing
for respondent Nos.1 to 4 that if the notice was
received by respondent No.5 there is no reason to
accept the subm ssion of the petitioner that it
had not received the notice. On this subm ssion

it is stated by M. Pardiwal a that, in any case, on
15th February 1995 the matter was adjourned to
16th February 1995. Apart fromthe fact that this
was a very short adjournnent, there is no record
with respondent Nos.1 to 4 to show that any
intimation was given to the petitioner. He,
therefore, submts that this is in gross violation
of the requirenents of giving a reasonabl e
opportunity which is now statutorily incorporated

in the above-referred Section 269UD (1).

(1i). That apart, M. Pardiwala pointed out on
nmerits of the order under challenge that in the
representation of respondent No.5, it has clearly
sought sufficient tine to nake inquiry about the

conparable property. Surely, that ought to have
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been given. Interestingly, now the petitioner has

filed an affidavit of its General Manager M. Mhan
Purandare affirned on 16th Cctober 1996, to which
he has enclosed a certificate of an Advocate A. B.
Arjunwadkar dated 30th March 1995. The | earned
Advocat e made inquiry about the conpar abl e
property and has stated in his certificate that
this transaction has not gone through at all. He
has placed on record the entries from7/12 extract
of the concerned property to point out that the
conpar abl e property conti nued with one M. Narendra
Agarwal who is supposed to have agreed to sell the
said property bearing Survey No.39/2 [1A at
Vadgaon Sher i t hr ough the Agreenent dat ed
27.8.1992 for Rs.51 Lakhs but the said conparable
transacti on has not gone t hr ough at al | .
M. Pardiwal a, therefore, submts that if the
petitioner or respondent No.5 was given sufficient
tinme, they would have surely pl aced this
information before respondent Nos.1 to 4 and in
whi ch case the inpugned order would not have been
passed. He further submits that in any case now
that this information is available, it is clear
that there is no such conparable instance at al

of a conpleted sale transaction, on the basis of
which it <could be said that the petitioner has

i ndul ged into under - val uat i on. M . Par di wal a,
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therefore, submts that the inpugned order is

unjustified on nerits, apart from being in
vi ol ation of t he statutory requirenent of
provi di ng the reasonabl e opportunity under Section

269UD (1A) of the said Act.

10. M. Set hna, |earned Counsel appearing for
respondent Nos.1l to 4, submtted that under the
second proviso to Section 269UD, the statutory
time-frane for the appropriate Authority to pass
the order was restricted to only three nonths in
the cases of statenents received after 1st June
1993. That being the position, when the 37-1 Form
was |odged on 30th Novenber 1994, the tine
avai l abl e was only upto 28th February 1995. It is
the case of respondent Nos.1 to 4 that the
Government got the relevant information only on
23rd January 1992 and thereafter the notice was
issued on 9th February 1995 calling the party for
the inquiry on 14th February 1995. The proceeding
had to be conpleted by 28th February 1995 and,
therefore, longer tinme could not be gi ven.
M. Pardiwala submtted thereupon that in any case
there was still tine of about 13 days after 15th
February 1995 and surely, respondent Nos.1 to 4
could have granted the tinme to the parties of

at -1 east one week, if not nore.
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11. That apart, M. Sethna objects that the
petitioner has no locus to file the present
Petition to challenge the order of conpulsory
purchase and that it is only the transferor who
coul d be considered to be the person interested as
defi ned under Section 269UA(e) of the said Act and
that the Petition ought to be dism ssed on that
ground itself. This definition wunder Section

269UA(e) reads as foll ows: -

" (e) "person interested", in relation to
any immovable property, i ncl udes al

persons claimng, or entitled to claim an
interest 1in the consideration payable on
account of the vesting of that property in
t he Central Gover nnent under this

Chapter."

As far as this submi ssi on i's concer ned,
M. Pardiwala submtted that the definition of
"person interested" wll be relevant for the
pur poses of deciding as to whether the persons are
entitled to lay a claim or interest in the
consi derati on. It cannot nean that other persons
who have an interest in the property cannot

chal l enge such an inmpugned order by invoking
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Article 226 of the Constitution of |ndia. He

submtted that in view of the addition of
sub-section (1A) in Section 269UD (which is quoted
earlier) the transferee had the right to have a
reasonabl e opportunity before the order of
conmpul sory purchase was passed. |If that was so,
surely, the transferee had the right to chall enge
the order since it was aggrieved by the sane. It
could not be said that the petitioner had the
right of a reasonable opportunity at the | evel of
the Appropriate Authority but it could not
chall enge the decision given by the appropriate
Aut hority. Surely, such a subm ssion cannot be

ent ert ai ned.

12. That apart, M.Pardiwala relied upon a few
authorities to point out the trend of the
judgnments in this behalf. To begin wth, he
referred to a judgnent of a Division Bench of the
Karnataka H gh Court in Rajata Trust vs. arT
reported in (1992) 193 ITR page 220 which is
against him and which held that the transferee
could not challenge the order of the appropriate
Authority directing purchase of the imovable
property under Section 269UD. The Division Bench

had taken the viewthat the purchaser is not

included in the definition of "persons interested”
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and, therefore, had no right to present a Wit

Petition wunder Article 226 of the Constitution of

| ndi a.

13. This judgnent was cited before a Single
Judge of the Calcutta Hi gh Court (Snt.Ruma Pal, J.
as Her Ladyship then was in that Court) in Hari
Kri shna Kanoi and anr. vs. Appropriate Authority
reported (1994) 207 |ITR page 743. The | earned
Judge took the viewthat the concept of |[|ocus
standi is much wi der than the concept of a person
having an interest in the property. The |earned
Judge observed that the person nay be interested
in the property without having an interest therein
within the |legal connotation of the phrase
"interest in property". The |learned Judge has
made it clear that the definition of the phrase
"person interested" applies in connection with and
is limted to the requirenents in the provisions
of Chapter XX-Citself. The |learned Judge has
observed that any other interpretation will mean
that the wit petitioners will be deprived of the
valuable right of purchasing the property in
guestion, the right which has been recogni sed and
which 1is otherw se protected under Section 40 of
the Transfer of Property Act, 1882 and the
Specific Relief Act, 1963.
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14. It is material to note that this judgnent
in the case of Hari Krishna Kanoi (supra) was
rendered on 11lth Septenber 1992 i.e. two nonths
prior to the judgnent rendered by the Apex Court
in CB. Gaut ani s case (supra) decided on 17th
Novenber 1992 and reported in (1993) 199 I TR page
530. In this judgnent, the Apex Court in clear
terms held that a reasonabl e opportunity will have
to be given to the parties concerned, particularly
the intending purchaser and the intending seller
and that nmust be read into the provisions of
Chapter XX-C. This was when the provi si on
referred in sub-section (1A) was not included in
Section 269UD. The judgnent in C B. Gaut anmi s
case (supra) led to the insertion of this
sub-secti on. This sub-section requires t he
appropriate Authority to afford a reasonable
opportunity to four parties Vi z. (1) t he
transferor, (2) the person in occupation, (3)
transferee and (4) the person interested. The
sai d sub-section becane effective from 17th
Novenber 1992 and the show cause notice in the
present matter is undoubtedly issued subsequent

t her et o.

15. It was then submtted on behalf of the



-21-
respondents that if respondent No.5 - Voltas

Limted has not challenged the purchase order,
there was no reason for the petitioner to
chall enge the sane. This is because the only
effect of the inpugned purchase order would be
that the petitioner will becone the | essee of the
Central Governnent instead of that of respondent
No.5. M. Pardiwal a pointed out thereupon that the
factual position is, however, not so. Imediately
after passing of the order of compul sory purchase
on 23rd February 1995, the respondents served a
Notice dated 23rd February 1995 on the petitioner
informng them that the property had already
vest ed in the Central Gover nnent and the
possession of the property will be taken fromthe
transferor on 15th March 1995. The transferor
was, therefore, directed to deliver the vacant
possession of the property on 15th March 1995 to
the authorised person. It is this threat that |ed
the petitioner to file the present Petition which
it has filed on 13th March 1995 and to take an
order on the sane day to stay the inplenentation

of the inpugned order of conpul sory purchase.

16. Wth respect to the submssion of the
respondents that they did not have nmuch tine to

afford a detailed hearing, M.Pardiwala pointed



-22-
out that the Agreenment dated 11th Novenber 1994

was |odged on the sane day along with the Form
37-1. The Valuation O ficer fromthe Income Tax
Department thereafter sought certain information
from the petitioner by his letter dated 29th
Novenber 1994. Wthin about ten days t he
petitioner forwarded the necessary information to
himby its letter dated 8th of Decenber 1994. The
Appropriate Authority took nore than a nonth and
10 days thereafter to take inspection of the
property which it has inspected on 18th January
1995 and raised certain queries, with respect to
which the petitioner wote imediately on 23rd
January 1995. In paragraph 1.6 of this letter it
was placed on record that Voltas has transferred
its entire shareholding in Voltas Transformers
Ltd. to Kirloskar G oup of Conpani es on
1.12.1994. M. Pardiwal a points out that except
this statement nothing new was stated in this
letter. |If the respondents wanted to i ssue a show
cause notice to the petitioner and had a tine
constraint surely they could have issued it
imediately but it was issued after 15 days on
9.2.1995 and served on the transferor on 14th
February 1995 as pointed out earlier. Wen the
transferor sought tinme on 15.2.1995, the matter

was adjourned only to the next day. Surely, the
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respondents had tinme until the end of February

1995 and the matter could have been adjourned
atl east by about one week when sone further
informati on about the conparable property could
have been obtained by the parties and nade
available to the respondents. This opportunity

was deni ed.

17. M. Pardiwala then took wus through the
judgment in the case of C. B. Gautam (supra)
ext ensively. Wil e recording the subm ssions of

the |l earned Attorney General in that matter, it is
recorded that according to the Central Governnent
as far as the transferee was concerned he could
not be said to have any interest in the property
which he had to purchase. It was contended that
after the deletion of Article 19(1)(f) of the
Constitution an intending purchaser could not have
a fundanmental right to acquire imovable property.
Thereafter the judgnment recorded the governnment’s

subm ssions as foll ows: -

" It was submtted that, although a
transferee mght be a person aggrieved for
the purposes of article 226 of t he
Constitution, he could not have any

serious gri evance on the ground of
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violation of the principles of natural

justice as he could always challenge the
order of purchase as arbitrary by filing a
petition 1in a court of |law and on such a
petition the authorities would have to
di sclose the reasons to satisfy the court
t hat t hey had acted on rel evant
considerations germane to the object of
Chapter XX-C in taking the decision to

pur chase the property.

The judgnent thereafter refers to the historical
setting in which these provisions were enacted.
Thus, it refers to the fact that earlier Section
52 was introduced in the Incone Tax Act which
dealt wth the consideration for transfers in
cases of under-statenent. Under the schene of the
section if there was any such wunder-statenent
exceeding 15% so nmuch anmount will be added to the
income of the assessee. Thereafter Chapter XX-A
was added in the Act which dealt with "Acquisition
of inmmovable properties in certain cases of
transfer to counteract evasion of tax". Section
269C(2) provided that where the difference was
nore than twenty-five per cent, an appropriate
action of conpulsory purchase would be resorted

to. Thi s chapter operated between 15.11.1972 and
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30.9.1986. Subsequently Chapter XX-C has been

introduced with effect from 1.10.1986. The Court
has referred to the affidavit of one Mr.H.K.
Sarangi, Under Secretary of CBDT wherein it 1is
stated that where the apparent consideration is 15
per cent above the normal purchase price,
necessary steps will be taken under this chapter.
It is material to note that this judgment later-on
records that there might be other genuine reasons
which might have led the seller to agree to sell
the property to a particular purchaser at less
than the market value. The Court, therefore,
held amongst other reasons that the requirement of
a reasonable opportunity being given to the
concerned parties, particularly the intending
purchaser and intending seller must be read into
the provisions of Chapter  XX-C. The Court
observed that the parties must be given an
opportunity to show cause that there Is no tax
evasion since the basis of this entire provision
IS to take action iIn cases of tax evasion. The
Apex Court also rejected the argument that giving
of reasons can be a substitute to affording a
hearing. Reasons are to be given for two
different purposes TFfirstly, so that the party
aggrieved must know as to what were the reasons,

as also the higher authority like the High Court
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or the Suprene Court if further action is required

to be taken and secondly, it should act as a
det errent against arbitrary action by quasi

judicial or executive authority.

18. The judgnment next referred to was in the
case of Appropriate Authority & ors. vs. Mass
Traders Pvt.Ltd. & ors. reported in (1993) 292
| TR page 741 rendered by the Karnataka H gh Court.
This is a judgnent rendered subsequent to one in
C. B. Gautam (supra) and in view of the judgnent
in CGautanmis case, the Karnataka H gh Court in
terms held that the judgnent of that Hi gh Court
rendered earlier in Rajata Trust’s case (supra)
could no Ilonger govern the field. Points Nos.?2
and 3 framed in this judgnent were with respect to
right of hearing of a purchaser before t he
Appropriate Authority to show cause and the
purchaser’s right to challenge the order of the
Appropriate Authority subsequently. On both these
counts, the Division Bench held in favour of the

pur chaser.

19. The next judgnent relied upon is in the
case of Shrichand Raheja & anr. vs. S.C Prasad
(Appropriate Authority) & ors. reported in (1995)
213 I TR page 33. This was a Petition filed by the
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transferor. That Petition has been deci ded al ong

with another Petition filed by the transferee and
following upon the judgnent in C B.Gautanis case,
a Division Bench of this Court held that the
transferee had a right to have the hearing before
a conpetent Authority and then to file a Wit
Petition. Simlar view is taken by anot her
Division Bench of this Court in S Krishnan vs.
u V. Shahadadpuri & ors. reported in (1999) 275
| TR 274. The Division Bench has held that even if
the transferor does not challenge the order of

conmpul sory purchase, the transferee certainly can.

20. The sane is the approach in the judgnent
of a Division Bench of the Gujarat High Court in
Ketki Land Hol dings Pvt. Ltd. vs. Appropriate
Authority & anr. reported in (1997) 227 | TR 825.
That was also a Petition filed by a purchaser.
The Al l ahabad Hi gh Court has al so taken the sane
view in Ashok Kumar Sood vs. Deputy Conmi ssioner
of Income-Tax & ors. reported in (1995) 216 |ITR

193 which was also a Petition filed by a

pur chaser.
21. There are a few judgnents in a slightly
different situation. Thus in K Basavar aj appa

vs. Tax Recovery Conmissioner & ors. reported in
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(1997) 297 ITR 297, an assessee was in default in

paynent of incone tax dues assessed agai nst him
He was served with a notice under Rule 2 of Second
Schedule to the Income Tax Act. Thereafter the
assessee entered into an agreenent to sell this
property to the appellant but failed to execute
the sale. The appellant filed a suit for specific
per f or mance. The tax recovery officer thereafter
attached the property and brought it to sale. The
appellant filed an application under Rule 60 of
the Second Schedule to set aside the sale and
deposited the arrears of tax with interest under
an authority fromthe assessee. The question was
whet her such a purchaser could file an application
under Rule 60 of the Rules in Schedule Il to the
I ncone Tax Act which permits a defaulter or any
person whose interests are affected to apply to
the Tax Recovery Oficer to set aside the auction
on depositing the anount specified in t he
procl amati on of sale. The Supreme Court held that
such a person had no locus. Surely, it is a
situation which 1is clearly distinguishable from
the one of a bona fide purchaser of a property
whi ch subsequent |y cComes to be pur chased
conpul sorily. Simlar is the judgnent in Union of
India & ors. VS. Shat abadi Trading and

Investment P.Ltd. & ors. reported in (2001) 94
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I TR 93. In the facts of that case third party

rights were created in pursuance of an earlier
order of the Suprenme Court and it was, therefore,
in that context that the Apex Court held that the
H gh Court should not have interfered into the
rights of such a party at the instance of a
pur chaser. This judgnent wll have to be
construed as a judgnent to give effect to the
orders passed by the Apex Court under Article 142
of the Constitution of India. The Apex Court has
referred to the judgnment in K Basavar aj appa
(supra) in support in this nmatter. However, as
pointed out above, the facts of Basavarajappa s
case were quite different and so were the facts of

Shat abadi '’ s case (supra).

22. There are two judgnents of two Division
Benches of this Court, to which one of wus
(Devadhar, J.) was a nenber. The first is in the
case of Sm.Vima Devi G Mheshwari & anr. vs.

D. D. Mohindra & ors. reported in (2004) 268 I TR
102. It nmust be first noted that the transaction
in this case was one prior to the judgnent in C. B

Gautanis case (supra) and before the introduction
of the relevant anendnent granting a reasonable
opportunity to the purchaser. Secondly, it s

material to note that the purchaser had not paid
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the price, though his Petition was admtted and he

had the option to nmake paynent. As agai nst that,
when the property conmpul sorily purchased was
auctioned by the Governnent, the auction purchaser
paid the full noney and the transferor had
received the entire consideration from the
Gover nnent . The judgnment of the Division Bench
that such a purchaser had no right to file the
Petition, will have to be confined to the facts of
this case and cannot be read to nean that the
purchasers do not have a locus to challenge the
order of the conpetent Authority. Simlar viewis
taken in the case of Ellora Construction vs. MB.
Kondani, Chief Engineer (unreported order dated
20.9.2005 in Wit Petition No.1822 of 1993). I n
this mtter, the petitioner claimed to be a
devel oper and clainmed an interest in the property
whi ch was acquired. A devel oper has no right of
specific performance as held by the Single Judge
of this Court in The Peerless General Finance &
| nvestment Co.Ltd. vs. Swan MIls Linmted & ors.
reported in 2000 (1) Bom CR 48. On the sane
footing, the Division Bench hel d that t he
devel oper had no right if the owner’s property was
acquired and, therefore, he could not file any
Petition to challenge the same. The two judgnents

are clearly distinguishable on facts and cannot be
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read to lay down the |law that the purchaser has no

right to file a petition when the property which
he wanted to purchase is acquired conpulsorily

under Chapter XX-C of the said Act.

23. The next and alternative subm ssion of
M.Pardiwala is that assum ng that the petitioner
could be said to have been heard on 16.2.1995 due
to the presence of M.Deo and M.Balghat, the
order that was passed could still not be said to
be sustainable. He relies upon Gounds (h) to (q)
in the Petition. M. Pardiwala submtted that the
i mpugned order did not contain any reasons to
justify an order of conpulsory purchase. He
submtted that any such order nust record as to
what is likely to be the fair market val ue of the
property and that due to the undervaluation, tax
is going to be evaded. In the present case,
nothing of the kind is disclosed in the order. In
support of this proposition, he referred us to a
judgment of a Division Bench of this Court in
Vimal Agarwal vs. Appropriate Authority & ors.
reported in (1994) 210 I TR page 16. The Division
Bench referred to the judgnent in C B. Gaut anmi s
case (supra) and held that it flows therefromthat
the Appropriate Authority nust arrive at the

figure of fair market value of the property in
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guestion, wthout which it is inpossible to hold

that the apparent consideration is |ower by nore
than 15 per cent. The Division Bench carved out
the following propositions fromthe decision in
C.B. CGautanis case (supra):-

" The above decision of the Suprenme Court,
in our opinion, is a conplete answer to
the controversy in the instant case. The
following propositions energe from the

above judgnent

(1) The provisions of Chapter XX-C are to
be resorted to only when there IS
signi ficant under val uati on in t he
agreenent of sale with a view to evade

t ax.

(i) An order of conpul sory purchase of
i mmovabl e property can be nmade only if the
appropriate authority is satisfied that in
the agreenent to sell inmmovable property,
t he apparent consideration as shown in the
agreenent is less than the fair market
value by 15 per cent or nore. 1In such a
case the appropriate authority may draw a

presunption that this undervaluation has
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been done with a view to evade t ax.

(ti1) Though a presunption of attenpt to
evade tax could be rai sed by t he
appropriate authority concerned in case
t he af oresai d ci rcunst ances are
est abl i shed, such a presunption IS
rebuttable and this woul d necessarily
inply that the concerned parties nust have
an opportunity to show cause as to why

such a presunption should not be drawn.

(tv) A reasonable opportunity of being
heard and to show cause shoul d be given to
the concerned parties, particularly the
i ntendi ng purchaser and the intending

seller.

(v) There mght be several bona fide
consi derations which may induce the seller
to sell his immovable property at |ess
than the fair market value such as : (a)
he m ght be in inmedi ate need of noney and
unable to wait till a buyer is found who
is wlling to pay the fair market val ue
for the property; (b) there m ght be sone

dispute as to the title to the inmmovable
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property, as a result of which it mght

have to be sold at a price |ower than the
fair market value; or (c) there m ght be
a subsisting lease in favour of the
intending purchaser. These exanples are
merely illustrative and not exhaustive.
There mght simlarly be other genuine
reasons which mght have led the seller to
agree to sell the property to a particular
purchaser at |ess than the market val ue
even in cases where the purchaser m ght

not be his relative.

24. The Division Bench, therefore, held that
the Appropriate Authority nust consider all the
relevant factors carefully and record its reasons
for passing the order. The reasons given with the
show cause notice and/or the sale instances
specified therein should be carefully scrutinised.
The instances furnished by the aggrieved parties
cannot be brushed asi de and no order can be passed
wi t hout carefully considering the sanme and stating
t he reasons for not treating the sane as
conpar abl e cases. It is further observed that
each property is unique and two properties can
hardly be totally al i ke. Therefore, various

al l owances have to be made for difference in
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qualities between two properties or flats. It is

only after considering the attending circunstances
that the fair market value nust be arrived at on
evi dence on record. It cannot be a guess work. A
sort of bal ance-sheet of plus and m nus factors is
expected to be drawmn. Utimately the right of
pre-enptive purchase of the Revenue can be
exercised only in cases where there is significant
undervaluation in the agreenent of sale wth a

view to evade the tax.

25. This judgnent has been followed and the
same approach is taken by other H gh Courts al so.
Thus, in Sarwarben Temas Khanbata & ors. VS.
Appropriate Authority reported in (1995) 216 |ITR
850, a Division Bench of the Gujarat High Court
held as follows: -

" In order to draw an inference of
under val uati on, it is necessary to
determne first the fair market value of
the property in question in the light of
al | attendi ng ci rcunst ances. W t hout
doing so, it is not only difficult but
i npossi bl e to say that the apparent
consideration is |ower than the fair

mar ket value by 15 per cent or nore. The
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figure of fair market value cannot be

left to conjectures and surm ses, and to
justify the order under section 269UD(1)
of t he | ncome-t ax Act , 1961, t he
appropriate authority must conre to a
definite conclusion that the underval uation
is by nore than 15 per cent of the fair

mar ket val ue.

A Division Bench of the Madhya Pradesh Hi gh Court
has taken a simlar viewin Hmmtlal Vadalia &
ors. VS. Union of India & ors. reported in

(1998) 232 | TR 854.

26. In Laboni Devel opers vs. Appropri ate
Authority & ors. reported in (1996) 219 | TR 284,
anot her Division Bench of the Gujarat Hi gh Court
referred to the propositions in C. B. Gaut ami s
case (supra) that the provisions of Chapter XX-C

were intended to be resorted to only in cases
where there is an attenpt at tax evasion by
significant wundervaluation of imrovable property
agreed to be sold*. The Court further held that
nerely on the finding t hat t he appar ent
consideration is less than fair market value

wi thout there being any satisfaction that the

appar ent consi deration is not t he real
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consideration, the nexus cannot be established

with an attenpt to evade tax. In Ashok Kumar
Sood’s case (supra), a Division Bench of the
Al | ahabad Hi gh Court held that where the price
given is wundervalued by nore than 15% then the
presunption may be drawn that it nmay be for the
pur pose of evading tax. However, it is a
rebuttable one. It would depend upon the facts of
each case. It may be that even if the property is
under val ued, t he record may suggest t hat
underval uation is not for evading the tax. Then
the pre-enptive purchase of the property under
Section 269UD of the Incone-tax Act would be

illegal.

27. In the present case, M.Pardiwala points
out the Sale Instance Property (SIP) is situated
at Vadgaon which is far away from Lohagaon where
t he Property Under Consi deration (PUC IS
si tuat ed. SIPis a case of sale whereas PUC is a
case of Jlease. PUC is Survey No.140/2. PUC is
sub-plot No.1 of Survey No.140/2 which is marked
as sub-plot ‘X. In the |lease agreenment it
consists of the area of 39,545 sq. neters. To a
query from the Valuation Oficer, a reply dated
8.12.1994 was sent by the transferor - respondent

No. 5. Respondent No.5 annexed thereto t he



- 38-
exenption order under Section 20 of the Urban Land

Ceiling Act as also the letter dated 4.8.1994 sent
by themto the Directorate of Industries, to which
they had enclosed the Report dated 28.7.1994 of
their Architects Ms.S'S. Rawat & Associates.
Thi s report gave the particul ars of area
utilization of this plot No.1l and which shows
ultimately that there is hardly any vacant | and

after considering the built up area permssible,

| and appurtenant to the balance built wup area,
open spaces, recreation space, internal roads, DP
roads, etc. He, therefore, submtted that it 1is
absurd for the Union of India to acquire the
| easehold rights from the transferor for the
consideration of Rs.80 Lakhs. |If it is a case of
the Revenue that at the highest the petitioner
will becone |essee of the Central Government or
whoever is the purchaser, the Governnent will be
putting an amount of Rs.80 Lakhs for getting just
| ease rent of Re.l1l/- per year. No sensible party

will take any such step.

28. M. Pardiwala, therefore, submtted that

the order was bad even on merits.
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29. M. Set hna, |earned Counsel appearing for

t he Revenue, submitted that it was not perm ssible
for the petitioner to raise the question of breach
of natural justice. He further submtted that
firstly one cannot accept that the purchaser had
not received a notice of hearing. The offices of
the petitioner and respondent No.5 are situated in
the sanme building. | f respondent No.5 had
received the notice one can certainly draw an
inference that the petitioner had also received
it. The Appropriate Authority recorded the
presence of M.Deo and M. Bal ghat as appearing for
the petitioner on 16.2.1995. They have signed
bel ow the noting concerned. It is a presunption
that the official notings are correct and there
was no reason for the officer concerned to record
anything wong. He submitted that the petitioner
knew that as per the inmpugned order dated 23rd
Febr uary 2005 according to the Appropriate
Authority M.Deo and M. Bal ghat represented the
petitioner. It is true that in the Petition this
aspect is denied by meking specific avernent on
page 15 and the Petition is filed immediately on
13th March 2005. M. Set hna has now, however,
relied upon a photo copy of the original of the
notings which record the presence of M.Deo and

M. Bal ghat as representing the petitioner. He
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submits that though M.Deo is now saying that he

did not represent the petitioner since t he
petitioner is a wholly owned subsidiary of
respondent No.1l, it 1is quite often that the
of ficers of such principal conpanies do represent
the subsidiary. M.Sethna, therefore, submtted
that it cannot be said that the petitioner had no

noti ce.

30. M. Pardiwal a pointed out that in any case
on behalf of Voltas, tinme was sought in answer to
the notice which was not permtted. The conmment
of M.Sethna thereon was that if that was so,
Vol tas shoul d have chal |l enged the order which it
has not. There is no reason for the petitioner to

chal | enge the inpugned order.

31. Wth respect to the nature of the right of
hearing, M.Sethna referred to a couple of
j udgnent s. Firstly, he relied upon a judgnment in
the case of Sohanlal GQupta (dead) through Lrs. &
ors. vs. Asha Devi Gupta (Snt.) & ors. reported
in (2003)7 SCC 492 and then in NNK  Prasad vs.
GCovernment of India & ors. reported in (2004) 6
SCC 299 to submt that the principles of natura

justice are not a strait-jacket forrmula and that

prejudi ce ought to be shown as resulting fromthe
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so-call ed denial of a fair opportunity.

32. From t he above narrations and subni ssi ons,

the position emerging is as follows: -

(a). The petitioner was the purchaser of the
property under consideration and it is its
contention that it was entitled to a hearing
before the order of conpul sorily purchasing the
said property was passed by respondent Nos. 1 to
3. This position is recogni sed under sub-section
(1A) introduced in Section 269UD of the Incone Tax
Act, 1961 wth effect from17th Novenber, 1992.
The petitioner contends that the show cause notice
i ssued by the Appropriate Authority, being dated
9th February, 1995, was not served on it at all;
and that the inpugned order is an ex parte order
passed in violation of the principles of natural
justice, and in any case, in violation of the
statutory provision which mandates a prior hearing
to the transferee. The subm ssion of the Revenue
is that the very notice was served on respondent
No. 5, the transferor, in the evening of 14th
February, 1995. The transferor is having its
office in the sane building as the transferee, and
it is inconceivable that the transferee did not

receive the notice. No acknow edgnent of service
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is, however, relied upon. Thus, the Revenue is

seeking to draw a presunption fromthe fact of

service on the transferor.

(b). The Revenue al so contends that two of the
officers, who attended the hearing on 16t h
February, 2005, i.e., M. Bal ghat, Chartered
Accountant, and M. D. G Deo, an officer,
represented the transferee-conpany. The Revenue
relies wupon the noting made by the Appropriate
Aut hority on 16th February, 1995. This noting
entered in an order-sheet was offered for
i nspection when the matter was part-heard in this
Court. The petitioner, therefore, filed an
affidavit of M. Deo, the officer, who was
supposed to have remmi ned present at the time of
hearing. The affidavit, affirmed on 3rd Novenber,
2006, clearly stated that M. Deo was, at al

material times, an officer of respondent No. 5
and not of the petitioner, and M. Balghat was
also the Chartered Accountant of respondent No.
5. The Revenue has placed the said noting on
record through an affidavit affirmed on 24th
Novenber, 2006. The fact that M. Deo and M.
Bal ghat were an enpl oyee and Chartered Account ant
of respondent No.5 respectively can be ascertai ned

fromtheir audited accounts, duly published.
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(c). It was thereupon submtted by the Revenue
that in any case, the petitioner was a fully-owned
subsidiary of respondent No. 5 earlier; and,
therefore, these officers could be said to have
represented the petitioner. Thus, the Revenue is
trying to establish the conpliance wth the
statutory requirenment on the basis of inferences,
as against which the assertion of the petitioner
is that the petitioner did not have any notice of

heari ng.

(d). The second subm ssion of the petitioner is
that in any case, respondent No. 5 had sought
time, and was given only one day for that purpose.
It is submtted on behalf of the petitioner that
the Revenue had itself not noved in this matter
with appropriate speed earlier as pointed out and
assumng that there was a tine-constraint, at
| east one week coul d have been surely given, since
the proceedings had to be conpleted by end of
February, 1995. As far as this subm ssion of the
petitioner 1is concerned, M Sethna has contended,
on behalf of the Revenue, that it was for
respondent No.5 to raise a grievance by filing a
Petition for that purpose, and not for the

petitioner.
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(e). Apart from the above subm ssions wth

respect to conpliance of the principles of natural
justice and the statutory provisions in that
behal f, the petitioner contends that there was
right to challenge the i mpugned or der of
conmpul sory purchase on its nerits; and as far as
that aspect s concerned, the locus of the
pur chaser cannot be disputed, inasnmuch as once the
purchaser / transferee is given the right to
audi ence before the Appropriate  Authority,
obviously, the transferee cannot be denied the
right to challenge the inpugned order subsequently
under Article 226 of the Constitution. The
petitioner has placed material on record of this
petition to point out that the property, which is
pressed into service for conparison, is situated
in an altogether different area of the city and is
totally dissimlar in various respects, and it is
a sale-transaction which has not gone through at
al | . The petitioner has placed the 7x12 Extract
on record to submt that the said conparable
property continues under the ownership of the
party which wanted to transfer. The subm ssion of
M. Sethna, thereupon, is that the Revenue cannot
be in the know of this further devel opnent, and

t he purchase cannot be vitiated on that ground.
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33. Now, whatever may be the constraints of

t he Revenue, the Appropriate Authority is supposed
to pass an order of conpul sory purchase only on
the basis of transactions which it considers as
the transactions reflecting the correct value of
the property concerned. M. Pardiwal a, |earned
Counsel appearing for the petitioner, submts that
to defeat a transaction of sale in a given case,
anot her proposed agreenent can be relied upon,
though it may not have gone through or may not go
through in future. On this ground also, in his
submi ssion, the order of conpul sory purchase is

required to be interfered with.

34. W have noted the factual situation as
also the subm ssions nmade by both the Counse
appearing for the parties. W have also noted the
| egal position in this mat t er and t he
circunstances leading to the present statutory
provi si on. It is quite clear that the provision

has been introduced with a view to avoid evasion

of tax as well as the illegal use of black noney
for that purpose. Merely because there is a
statutory provision, it does not nmean that the

Revenue ought to acquire properties on nere
appr ehensi on. In the instant case, as far as the

notice to the petitioner in the inquiry prior to
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the inpugned order is concerned, the Revenue is

relying nerely on presunptions. This is as
agai nst the assertion of the petitioner that there
is no service of such notice on the petitioner.
The petitioner was entitled to an appropriate
noti ce. I n paragraph 15 of the reply dated 16th
Decenber, 1995 filed by respondent No.5, it has
clearly brought to the notice of the Appropriate
Aut hority t hat t he transferee, i.e., t he
petitioner herein, did not appear to have received
the notice till 15th February, 1995. Since this
was clearly pl aced on record bef ore t he
Appropriate Authority, it ought to have seen to it
that a notice was given to the petitioner. The
Appropriate Authority had chosen to record on 16th
February, 1995 that M. Deo and M. Bal ghat
represented the transferee. This has been brought
to the notice of the petitioner only during the
course of the present proceedings when it has
pronptly denied the same. Qoviously, if M. Deo
and M. Bal ghat represented the petitioner on
16th February, 1995, they woul d have brought to
the notice of the Appropriate Authority the
submi ssions on behalf of the petitioner. From
what 1is stated above, it 1is clear that the
i mpugned order is passed w thout conpliance of the

provi sion wunder sub-section (1A) introduced in
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Section 269UD of the Incone Tax Act, 1961, which

operated at the relevant point of tine. The
order, therefore, suffers fromdenial of natura
justice incorporated in the said statutory

provi si on.

35. That apart, as stated above, the sale
i nstance, which is sought to be relied upon, is
not conparable at all. The present case is of
| ease, whereas the conparable instance relied upon
is that of sale. The present transaction is
bet ween a Conpany and its whol | y-owned subsi di ary.
The considerations are bound to be different.
That apart, the transaction, which is relied upon
as the conparable instance, has not gone through.
For these reasons, it is difficult to hold that
the inpugned order can be sustained either on
principles of natural justice or on the nerits

t her eof .

36. In the circunstances, the Petition is
allowed and the inpugned order of conpul sory
purchase dated 23rd February 1995 passed by
respondent Nos.1l to 3 under Chapter XX-C of the
| ncone Tax Act is quashed and set aside. Rule is

accordi ngly nade absol ute.
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37. We, however, do not order any costs of the

matter.

(H L. GOKHALE)
Acting C J.

(J.P. DEVADHAR J.)



