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IN THE H GH COURT OF JUDI CATURE AT BOVBAY
ORDI NARY ORI G NAL A VIL JURI SDI CTI ON

WRI T PETI TI ON NQ 1609 OF 2006
Centurion Bank of Punjab Ltd

(Earlier Known as Centurion Bank Ltd.) .. Petitioner
V/'s

The I ncone Tax Settl enment Conmmi ssion

& Os. .. Respondents

M.S.E. Dastur with M. Rajesh Shah i/by Ms. Raj esh Shah &
Co. for the Petitioner.

M . Ashok Kot angal e for the Respondents.

CORAM : DR S. RADHAKRI SHNAN &
J. P. DEVADHAR, JJ.

DATE : 14th February, 2007.
JUDGMENT : (PER DR S. RADHAKRI SHNAN, J.)

1. Hear d. Rule. Rule is nmade returnable forthwth.
By consent of parties, petition is taken up for final
heari ng. The Petitioner is a Conpany engaged in the
business of banking and related financial activities
including leasing. The Petitioner was earlier known as
Centurion Bank Limted. The Petitioner is also the
successor-in-interest of two conpani es nanmed 20th
Century Capital Corporation Limted and 20th Century
Finance Corporation Limted who have merged with the
Petitioner. As of date the Petitioner which was
formerly known as Centurion Bank Limted is today known

as Centurion Bank of Punjab Limted.

2. By this petition, the Petitioner is challenging the
or der dated 27.12.2005 passed by the |Incone Tax

Settlement Conmi ssion wunder Section 245D(1) of the
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| ncone Tax Act, 1961 (hereinafter referred as "the said
Act") whereby the Settl enent Comm ssion has taken a view
that the settlenent applications filed by the Petitioner
in respect of its own assessnments and the assessnents of
the two nmerging conpanies are not fit for adm ssion on
the ground that the case does not involve conplexity and
that there was no full and true disclosure by the

Petitioner.

3. W have perused the inpugned order dated 27th
Decenber, 2005 passed by the Settlenent Conm ssion. The
| earned Senior Counsel appearing for the Petitioner
brought to our notice the provisions of Section 245D(1)

of the Act, which reads as under: -

"2450D(1). On receipt of an application under
Section 245C, the Settlenent Conm ssion shall cal

for a report fromthe Comm ssionr and on the basis
of the materials contained in such report and having
regard to the nature and circunstances of the case
or the conplexity of the investigation involved
therein, the Settlenent Conm ssion, shall, where it
is possible, by order, reject the application or
allow the application to be proceeded with within a
period of one year fromthe end of the nonth in

whi ch such application was made under Section 245C.

Provided that an application shall not be rejected
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under this sub-section unless an opportunity has
been given to the applicant of being heard:

Provided further that the Conmm ssioner shall furnish
the report within a period of forty-five days of the
recei pt of comuni cati on from the Sett| ement
Comm ssion in case of all applications made under
section 245C on or after the 1st day of July, 1995
and if the Conmi ssioner fails to furnish the report
within the said period, the Settlenment Comm ssion

may meke the order w thout such report.”

4. M. Dastur, the |earned Senior Counsel has pointed
out that the Settlement Commi ssion can entertain the
application on the basis of the material contained in
the report of the Comm ssioner, and having regard to the
nature and circunstances of the case or the conplexity
of investigation involved therein. Therefore, it is the
subm ssion of M.Dastur, the |earned Senior Counsel for
the Petitioner that the Settlenent Commi ssion in a given
case, even if there were no conplexity of investigation,
still on the basis of the material contained in the
report of the Conmm ssioner, or having regard to the

nature and circunstances of the case, the Conmi ssion has

jurisdiction to entertain the application. In any
event, the |earned Senior Counsel M . Dast ur has
submtted that, in the instant case, it is the clear

case of conplexity of investigation. To substantiate

the sane, M . Dastur, the |earned Senior Counsel has
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poi nted out that the above matter involves conplexity of

i nvestigation because of the following : -

(1) |t i nvol ves approxi mat el y 1900 | ease
transacti ons; (i1i) which are spread over 15
assessment years; (iii) it requires exam nation and
cross examnation of multiple parties who are spread
out across the length and breadth of the country;
(tv) it involves nearly Rs.420 crores in disputed
additions and disallowances; (v) it involves two
assessees Wwho no |longer exist; (vi) where docunents
are admttedly lost owng to fire; and (vii) it

i nvol ves prolonged litigation in the normal course.

5. Over and above it was also pointed out by the
| earned Senior Counsel that the Settlenment Conm ssion
had called for the report from the Conm ssioner of
| ncone Tax under Section 245D(1) of the said Act and he
referred to the said report dated 10th Cctober, 2005
wherein the Comm ssioner of Income Tax has quoted the
observations of the Inconme Tax Appellate Tribunal inits
conposite order conprising the assessee, M s.Centurion
Bank Limted, Ms.20th Century Finance Corporation
Limted and M s.20th Century Capital Cor por ati on

Li mted, which reads as unnder: -

"W have carefully considered the rival subm ssions

and have gone through the record. Having regard to
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the conplexities of the issue, we are of the
considered opinion that the assessee should be given
one opportunity before the revenue authorities to
pl ead agai nst the disallowance of interest as well as
t he disall owance of depreciation. W, therefore, for
the purpose set aside these issues in all those
appeal s, including the departnental appeals, to the
file of the Assessing Oficer with the direction to
re-frame the assessnents in accordance with |aw after
giving the assessee a fair and reasonabl e opportunity

of being heard in the matter." (Enphasis supplied).

It is also stated in the Conm ssioner’s report that
the Assessee had highlighted the conplexities regarding
cross-exam nation of various evidences, statenents of the
suppliers/lessees and the incident of fire which broke
into their office on 29.10.2001 resulting into destruction
of records. The Conmm ssioner has stated therein that
considering the plethora of issues involved, difficulties
in verification of records which are stated to have been
destroyed in fire and multiplicity of assessnment years, it
appears t hat there are appar ent conpl exities of

i nvestigation involved in these cases.

6. Therefore it is the subm ssion of the | earned Counsel
for the Petitioner that the report under Section 2450(1)
has been given nentioning therein that the above cases

i nvol ve conpl exities of investigation.
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7. M .Dastur thereafter referred to the affidavits in
reply filed on behalf of the Respondents dated 31st
August, 2006 and 17th January, 2007 wherein the Assistant
Conmi ssioner of Incone Tax has reiterated that the above
case involves apparent conplexities of investigation. To
put it in other words, the | earned Senior Counsel for the
Petitioner has pointed out that even the Respondents
(Revenue) agree that in the above case the conplexities of
investigation are involved, and if that be so, the
Settlenment Conmi ssion ought not to have dism ssed the

application of the Petitioner.

8. M . Dastur, the | earned Senior Counsel has pointed out
that the very sanme Settlenment Conm ssion with regard to
two other cases involving simlar issues, has already
admtted their respective applications viz.in the case of
Birla Capital & Financial Services Limted, and the Bank
of Punjab Limted. Thereafter M.Dastur, the |earned
Seni or Counsel for the Petitioner has pointed out that the
very same bank viz.the Bank of Punjab, has now been nerged
with the Petitioner and now known as Centurion Bank of
Punj ab Limted, t he Petitioner herein. Therefore
M . Dastur has contended that it is thus very clear, as is
borne out by the records and also by the stand of the
Revenue, that this case i nvol ves conpl exities of
investigation, and as such, the Settlenent Conm ssion

ought not to have disnmssed the application of the
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Petitioner.

9. As far as the second issue whether there was |ack of
“full and true disclosure”, the |earned Senior Counse
M .Dastur has pointed out that the petitioners have
di scl osed relevant facts in detail and based on the same
the assessnment has been conpleted and there is no failure
what soever on the part of the petitioner in not making
“full and true disclosure” in the above. M .Dastur, the
| earned Senior Counsel has brought to our notice that the
Tribunal has nerely observed that there is no "full and
true disclosure” by the Petitioner, and without setting
out any particulars, such observation has been nade by the
Settlenment Comm ssion. In that behalf, M.Dastur, the
| earned Seni or Counsel has referred to the judgnent of the
Supreme Court in the case of Calcutta D scount Conpany
Limted V/s.Income Tax Officer - 1961 I TR 191, wherein it

has been observed by the Suprene Court as under: -

"Does the duty, however, extend beyond the full and
truthful disclosure of all primary facts? In our
opinion, the answer to this question nust be in the
negati ve. Once all the primary facts are before the
assessing authority, he requires no further assistance
by way of disclosure. It is for himto decide what
inferences of facts can be reasonably drawn and what
|l egal inferences have ultimately to be drawmn. It s

not for sonmebody else - far |less the assessee- to tel
the assessing authority what inferences, whether of
facts or law, should be drawn. Indeed, when it 1is
remenbered that people often differ as regards what
i nferences should be drawn fromgiven facts, it wll
be neaningless to demand that the assessee nmnust
di scl ose what inferenes- whether of facts or law - he
woul d draw fromthe primary facts.™
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10. M. Dastur has contended that in the instant case
there is absolutely no failure on the part of the
Petitioner wth regard to "full and true disclosure” and
the Settlenment Conm ssion has erroneously observed that
there is no "full and true disclosure". : In the
aforesaid facts and circunstances of the case, the |earned
Seni or Counsel for the Petitioner has submtted that the
Settl ement Conmmi ssion ought to be directed to proceed with
the above application of the Petitioner at the stage of

2450(4) of the Act.

11. M. Kotangal e, the | earned Counsel appearing on behalf
of the Respondents (Revenue) also could not dispute the
subm ssions of the | earned Senior Counel M.Dastur for the
Petitioner, and in fact, the |earned Counsel for the
Respondent s conceded that the Respondents (Revenue) itself
t hrough the Comm ssioner of Incone Tax had recommended the
adm ssion of the petition before the Settl enent Comm ssion
as there were apparent conplexities involved in the case.
The | earned Counsel for the Revenue has pointed out that
in both the affidavits filed by the Respondents before
this Court, the Respondents have admtted that there were
apparent conplexities of investigation involved in the

case.

12. The inpugned order of the Settlenent Conmmi ssion
proceeds on the basis that the Comm ssion can entertain

the application only if the conplexities of investigation
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are involved, whereas the bare readi ng of section 245D(1)
clearly indicates that there are three circunstances under
whi ch the Comm ssion can entertain such applications, viz.
1) on the basis of the materials contained in the
Comm ssioner’s report, 2) having regard to the nature and
circunstances of the case or 3) the conplexity of the

i nvestigation invol ved therein.

13. In any event, we are clearly of the view that the
Comm ssioner of Inconme Tax by its report, when called for
by the Settlenment Comm ssion under Section 245D(1), has
categorically held that the conplexities of investigation
are involved. Over and above, as pointed out by the
| earned Senior Counsel for the Petitioner that the
assessnment is spread over 15 assessnent years; involving
approximately 1900 |ease transactions; that the case
requires examnation and cross examnation of nultiple
parties who are spread out across the length and breadth
of the country; that the case involves nearly Rs.420

crores in disputed additions and disall owances and that

the docunents are admttedly lost owing to fire etc. | t
woul d clearly i ndi cate that t he conpl exities of
investigation are involved in the case. Hence, the

Settlement Conmission had commtted an error thereby
comng to the conclusion that there are no conplexities of

i nvesti gation.

14. As far as "full and true disclosure" is concerned, as
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poi nted out by the Supreme Court in the aforesaid judgnment
of Calcutta D scount Conpany Limted V/s.Income Tax
Oficer (supra) nerely remarking that there was no ful

and true disclosure by the Petitioner would not be
sufficient. It has to be justified on what basis and what
particulars have not been disclosed etc. 1In the instant
case, the Settlenment Comm ssion has nerely observed that
the Petitioner has not made full and true disclosure.
Even otherwise, if that be so, the Assessing Oficer would

not have been able to conplete the assessnent.

15. Under the aforesaid facts and circunstances, Rule is
made absolute in terns of prayer clause (a) and (b-ii).
Respondent No.3 is refrained fromgiving effect to and/or
proceeding further by way of assessnent/reassessnent,
recovery of demand or otherwi se in any manner in respect
of assessnent years which are the subject matter of the
said settlenent applications filed by the Petitioner in
respect of its own assessnents and the assessnents of
erstwhile 20th Century Finance Corporation Limted and
20th Century Capital Corporation Limted.

16. Needl ess to say that all the applications noved by
the Petitioner before the Settlement Conmm ssion are
restored to the file of the Settlenent Conm ssion with the
direction to proceed further beyond the stage of Section
2450(1) of the said Act and to treat them as having been

admtted for settlenent and to deal wth them in
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accordance wth law and al so pass an appropriate order on
merits in those applications as per the provisions of

section 245D(4) of the said Act.

17. Rule is nade absolute in terns of the above, however

with no order as to costs.

(J. P. DEVADHAR, J.) (DR S. RADHAKRI SHNAN, J. )



